December 4, 2023

Via Email

Luis M. Martinez, Esq.

Vice President

International Center for Dispute Resolution
150 East 42™ Street, 17" Floor

New York, NY 10017

martinezl@adr.org

Re:  Telecom Business Solution, LLC, et al. v. Terra Towers Corp., et al.
Case No. 01-21-0000-4309.

Mr. Martinez:

Respondents, Terra Towers Corp., TBS Management, S.A. and DT Holdings, Inc.
(collectively, “Respondents’), pursuant to Rule 18, object to the continued service of the Tribunal
and seek their disqualification to uphold the integrity of the proceeding and maintain the parties’
confidence in the process.

Disqualification is a mechanism to preserve the impartiality and independence that those
resolving disputes in arbitration must maintain. Challenges to the fitness of a Tribunal in arbitration
serve to remedy distortions in the attitude of arbitrators when their ability to fulfill the delicate and
crucial task of resolving conflicts is called into question. This is particularly critical in the context
of international arbitration. As such, challenges to the fitness of a Tribunal are an exceptional
means to prevent issues that could compromise the essence of the arbitral function, such as the
independence and impartiality of an arbitrator due to a special relationship with the parties or the
subject matter of the dispute. It is a mechanism that protects the credibility of the arbitration and
the trust that parties place when opting for arbitration, especially when choosing a prestigious
institution such as the AAA and adhering to the AAA policies and procedures.

Accordingly, the grounds for disqualification set forth are based on the same legal ground,
which is no different from ensuring that the arbitrator called to settle a dispute must remain
indifferent to any interest other than to properly resolve the dispute before them so that their
impartiality, objectivity, and ability to weigh the evidence are not disturbed by circumstances
unrelated to the proceeding. Arbitrator independence and impartiality is a requirement grounded
in the fact that as the ultimate decision-makers in resolving disputes between parties, they must
embody the qualities of impartiality and fairness required of anyone administering justice.

This is a healthy and necessary requirement that currently governs global
arbitration practice, contributing to the effectiveness of arbitral decisions by
ensuring that they result from calm, objective reflection, free from undue influences.
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1t ensures that decisions are the produce of the arbitrator s unbiased analysis of the
facts and law debated during arbitration.’

In the context of international commercial arbitration, it is essential that the arbitrator
always remains independent and impartial. Independence pertains to issues arising from the
relationship between the arbitrator and one of the parties, which can be determined by objective
criteria. On the other hand, impartiality relates to the real or apparent preference of the arbitrator,
either in favor of one of the parties or concerning the contested issues; in both cases they must be
specific circumstances.”? The grounds for the challenge set forth herein arise from specific
circumstances due to the Tribunal’s inability to meet the requirement of impartiality.

Impartiality seeks to describe the absence of preference or the risk of preference, towards
one of the parties in arbitration. The duty of impartiality is one that must necessarily be absolute,
not allowing for any nuance, because it is an ethical duty. As experts have explained:

Impartiality consists in the arbitrator not having prejudged the case. The opinion
reached should be constructed once the parties have intellectually confronted each
other based on the strength of their arguments. In other words, the opinion should
not be ad hominem but ad causam. It should be detached from personal allusions
and grounded solely on the issue. This necessarily implies that the opinion can only
be formed after studying the entire case file. An arbitrator will be deemed partial if
their disposition is biased toward a position without having concluded the parties’
presentations.’

Impartiality is observed in terms of intellectual predispositions, it is not demonstrating a
bias by allowing oneself to be invaded or dominated by preconceived opinions and factors
unrelated to the merits of the case. Respondents demonstrate herein, that the Tribunal has: (1)
prejudged the case regarding the merits of the dispute in relation to the counterclaim presented;
(2) ruled based on ad hominem opinions; (3) has unnecessarily resorted to personal allusions to
make its decisions; (4) already taken a position in favor of one of the parties, even before the
arbitration reached its conclusion; and (5) developed an intellectual predisposition and a
preconceived opinion against Respondents. These behaviors are evidenced by all members of the
Tribunal and the defect in the Tribunal’s impartiality applies to each.

The IBA guidelines on conflicts of interest in international arbitration state that each
arbitrator shall be impartial and independent of the parties when accepting the appointment as an
arbitrator and shall remain so throughout the arbitration proceedings until the award is rendered or
the proceedings are definitively concluded by any other means. In an explanatory note, they add
“A fundamental principle underlying these Guidelines is that every arbitrator must be impartial
and independent of the parties when accepting the appointment as an arbitrator and must remain
so throughout the arbitration proceedings, including the period for connection or interpretation of
a final award according to the applicable rules, assuming that such period is known or easily
determinable.”

! Mantilla Serrano, Fernando, Arbitration Law. An International Perspective, p. 116, Justel, Spain (2005).
2 Redfern A, et al., Theory and Practice of International Commercial Arbitration, 4" Ed., revised.
3 Gonzalez de Cossio, Francisco, The Arbitrator, p. 18, ed. Porrua Mexico (2008).



This Tribunal is unable to maintain impartiality and it is demonstrated throughout the entire
proceeding. The arbitration has not concluded, but it is evident that a decision has already been
made, and the direction of that decision is clear. At this point, there is no way for the Tribunal to
render an award free from its preconceived ideas and prejudgment, regardless of the remaining
phases of the arbitration.

AAA Commercial Rules and Policies of the AAA.

Rule R-18 enforces the principles set forth above, and states that any arbitrator shall be
impartial and independent and shall perform his or her duties with diligence and in good faith, and
shall be subject to disqualification for:

1. Partiality or lack of independence;
il. Inability or refusal to perform his or her duties with diligence and in good
faith, and

iil. Any grounds for disqualification provided by applicable law.

While it is true that the AAA Commercial Rules allow parties to agree in writing that arbitrators
appointed by the parties can be “non-neutral,” and in that instance impartiality or independence is
not required, no such agreement exists in this proceeding by way of the parties agreement to
arbitrate, the appointment of arbitrators, or at any other stage in these proceedings. Thus, the
exception to the Rule does not apply. See Rule R-18(b).

The parties never agreed that the arbitrators to be appointed could be “non-neutral,” which
is why all considerations regarding their necessary impartiality are relevant. By not meeting this
requirement, the Tribunal must be removed in accordance with the rules freely stipulated. The
former General Counsel of the American Arbitration Association once stated:

As arbitration continues to evolve as the preferred means of transnational dispute
resolution, it is the arbitrator rather than a national judge who will decide most
international commercial disputes. And, while arbitral institutions are there to
assist and provide support, it is the arbitrator upon whom the success of any
arbitration ultimately depends. The challenging nature of this role was described
by Frances Kellor, an early leader of the AAA: When an arbitrator is conscientious,
painstaking and fair in arriving at his decision and bases that decision upon the
proofs submitted;, when he brings his competence and common sense to bear
impartially upon the issue before him; when he follows the procedure laid down in
the arbitration law and in rules of procedure an makes each party feel that he has
had a fair trial; then arbitration is a proceeding which commands confidence, and
the award is one that satisfies justice.*

The standards used by the AAA Administrative Review Council (ARC) state that the ARC
utilizes a four-part test in determining whether an arbitrator(s) disclosure rises to the level of
removing an arbitrator from a case. The four-part test is whether the conflict is: (i) Direct; (i1)
continuing; (3) substantial; and (4) recent. Weighing these factors together serves as a guide as to

4 Hoellering, Michael F., The International Arbitrator, American Arbitration Association, Handbook on International
Arbitration & ADR, Thomas Carbonneau, p. 18, New York, New York (2006).



whether the conflict is disqualifying. Ultimately, the ARC’s determination is based upon whether
the disclosure creates, to a reasonable person, the appearance that an award would not be fairly
rendered. This standard applies not only in cases where the arbitrator discloses facts but also, as is
the case now, when one of the parties brings it to the attention of the AAA. Given the role it plays
in lending credibility to arbitration, the AAA is called upon to analyze this challenge with all the
seriousness and depth it deserves.

As illustrated in the attachments hereto, the actions of this Tribunal in the eyes of an
objectively reasonable person create the appearance that an award would no longer be rendered
fairly. That is why this Tribunal must be disqualified. The AAA must ensure that the ethical duty
to remain impartial is fulfilled by the arbitrator’s which is not the case in these proceedings. The
Code of Ethics for Arbitrators in Commercial Disputes before the AAA (the “Code”) states:

Arbitrators should conduct themselves in a way that is fair to all parties and should
not be swayed by outside pressure, public clamor, and fear of criticism or self-
interest. They should avoid conduct and statements that give the appearance of
partiality toward or against any party. Code, Canon 1(D).

The arbitrator should afford to all parties the right to be heard and due notice of
the time and place of any hearing. The arbitrator should allow each party a fair
opportunity to present its evidence and arguments. The arbitrator should not deny
any party the opportunity to be represented by counsel, or by any other person
chosen by the party. Code, Canon I1(B)-(C).

As illustrated in the attachments hereto, this Tribunal, through its conduct, gives the
appearance of partiality and has made multiple unnecessarily offensive expressions against one of
the parties, which reveals a lack of impartiality. This Tribunal has not granted fair opportunity to
Respondents to be heard, has continuously obstructed the participation of Respondents counsel,
and has inexcusably denied proper representation for Respondents. This should not and cannot
happen in an internationally administered arbitration under the rules of the AAA. Moreover, the
Chair of the Tribunal is publicly commenting on his blog, where he narrates what is happening and
even what will happen in this proceeding in Phase II. This is not a minor issue where one of the
arbitrators simply expresses their opinion on a legal or arbitral matter. It is a serious matter where
the presiding Chair, through what he gradually expresses in his blog, is not only revealing what is
happening in this arbitration but also to some extent guiding the Claimants as to what’s to come in
Phase II. The AAA cannot ignore this.

Facts which give rise to this challenge of the Tribunal

Respondents are aware that there have been previous decisions by the ARC in this
proceeding, but also understand that new challenges may be heard provided they are based on new
facts. The facts alleged in the attachments herein justifying the disqualification of this Tribunal are
based upon new facts that were not before the ARC as part of the previous challenge to the fitness
of this Tribunal. Respondents do not intend to challenge the ARC’s decision already made herein,
and focus solely on facts not previously presented to the ARC. Respondents respectfully request



that none of the members of the Tribunal be called upon to participate, either actively or passively,
in the ARC’s decision on the present challenge.’

The facts justifying the challenge demonstrate that:

e The counterclaim filed by Respondents is destined to fail even before it has begun to be
heard;

e New claims by Claimants have already been resolved, and are clearly known to be
successful;

e The Tribunal has already decided that the construction of towers only benefits Respondents
despite the topics disposition in Phase II;

e The Tribunal has used its decision contained in the first partial award as an excuse to avoid
considering the counterclaim. If Respondents do not comply with the first partial award,
the Tribunal will reject the counterclaim, severely prejudicing Respondents;

e The Tribunal has positioned itself as a criminal judge, deciding that there is no criminal
liability for one of the individuals directly involved in this arbitration, disregarding judicial
decisions made outside the United States;

e The Tribunal has repeatedly referred to Respondents in a derogatory, disrespectful manner;

e The Tribunal has disqualified Respondents counsel without an opportunity to be heard,
hindering the proper exercise of their right to defense;

e The Tribunal has acted in bad faith against Respondents and has not provided an
opportunity to properly present the case;

e The Tribunal has sanctioned Respondents in exceeding their powers.

The issue of independence, impartiality and the appearance of impartiality of arbitrators is of
great importance in arbitration for the following simple reason: arbitration is based on trust.
Therefore, an arbitrator must not only display the intellectual, academic, and professional
credentials required by the parties, but must also possess the moral virtues of a judge. In light of
the foregoing and the requisite attachments, Respondents seek disqualification of the Tribunal, and
its members, from this arbitration. In accordance with AAA Rules, the AAA should proceed with
reconstituting the Tribunal.

5 Respondents are aware that one of the sitting members of the Tribunal is a member of the Board which the ARC
comprises its membership.
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APPENDIX 1. Manifest Partiality on April 26, 2022, Procedural Order.

Summary:

On April 26, 2022, the Court issued a procedural order in which it unilaterally proposed the
adoption of certain sanctions that could be imposed on the Defendants, in the event of alleged
non-compliance with previous orders.

The Court's bias is manifest. It is one thing for one party to request a sanction against another
party, and for the Tribunal to decide whether to grant such a sanction, but quite another for the
Tribunal to informally suggest the adoption of sanctions and simply invite the parties to
comment on it. An impartial tribunal simply resolves the conflict that has been submitted to it,
without entering into considerations that no one has asked it to make.

In the reasonable view of anyone, a court advising one of the parties and going so far as to
suggest to him what sanctions he can seek against the other, can no longer properly decide the
case before him.

Paragraph Procedural Order Excerpts Tribunal’s Partiality
2 The Parties are also invited to comment | No one asked the Tribunal for these
on whether the Tribunal should, in | sanctions. In its manifest partiality, the
conjunction with either the voluntary or | Tribunal became creative and proceeded
Tribunal-ordered payments of | to suggest a catalogue of sanctions
Company counsel invoices by | thereby making up for the Claimants
Claimants: impose as a sanction one of | deficiency in argument and request.
the following:
1) A daily-accruing monetary | In an AAA international arbitration, that
sanction of $10,000, or can only be understood when it comes
2) An interest rate at or above the | from a Tribunal that has lost all its
9% rate in Art. 50 of the CPLR | impartiality and wants at all costs to
on such money damages as | sanction the party against whom it
Claimants may recover if the | already shows animosity.
non-reimbursement claim of
breach is sustained, or
3) A monetary award of a multiple
of actual damages if the non-
reimbursement claim of breach
is sustained.
3 As a potential alternative or supplement | The exact same comments apply.
to the foregoing, the Parties are invited
to comment (not only as to whether the | The Tribunal must be removed as it is no
measure is justified, but as to its | longer capable of ruling impartially.
practical utility) on a possible sanction
that would consist of an Order that (i)
Mr. Quisquinay shall be replaced as
CFO of the Company; or (ii)(a) Mr.
Quisquinay no longer have authority to




control transactions of funds from the
Company’s accounts, (b) Mr. Gaitan
shall be authorized to report to all
financial institutions at which the
Company maintains accounts for which
Mr. Quisquinay 1s an authorized
signatory that by Order of this Tribunal
Mr. Quisquinay no longer has authority
to control transactions in any account at
such financial institutions, and in the
event sanction (i) or (ii) is imposed,
another person shall be given the
necessary authority, such person to be
selected by (c) the Board, or in case of
Board deadlock, by (y) a procedure to
be determined by the Tribunal after
consultation with the Parties, which
procedure might be (1) selection by the
Company counsel approved by all
Parties in the March 19, 2021
agreement; (2) selection by the
Tribunal following receipt from the
Parties of nominations of candidates,
with the Tribunal’s selection weighing
the nominees’ independence from all
Parties as well as financial and
fiduciary qualifications; or (3) selection
by a different decision-maker agreed
upon by the Parties or designated by the
Tribunal, applying the same criteria of
independence and financial and
fiduciary qualifications.




APPENDIX 2. Manifest Partiality in May 9, 2022, Procedural Order.

Summary:

On May 9, 2022, the Court issued another procedural order in which it anticipated its decision
and went so far as to say what would be the amount of the sanction it would impose, without
such a sanction having been requested.

Again, acting unilaterally, the Court has already decided what the sanction to impose would be,
despite the fact that no one has asked it to do so, and has even established the mechanism for
calculating the penalty.

The Court's bias is manifest. It is one thing for one of the parties to request a sanction against
another of the parties, and for the Court to decide whether to grant that sanction, but it is quite
another for the Court to informally establish the mechanism for applying the sanction and
thereby warn in advance what the amount of the sanction will be. There is no longer any analysis
to be carried out for a second phase of arbitration. At this point, the Tribunal has already ruled
without having heard and without even having initiated Phase 2 of the arbitration.

Paragraph

Procedural Order Excerpts

Tribunal’s Partiality

26

Specifically, if and to the extent
Claimants prevail on claims for
money damages to recover
amounts they are required to pay
for the attorneys’ fees and
expenses of Company counsel,
the Respondents will be held
liable for such damages, and will
incur as a sanction a monetary
award in favor of Claimants of
three-fold the amount of the
actual damages awarded.

An impartial Tribunal would never
venture to anticipate a penalty, much
less establish the mechanism for
calculating it.

Having anticipated judgment, the
Tribunal has no choice but to
withdraw from the case.




APPENDIX 3. Manifest Partiality in Second Partial Final Award.
Summary:

On August 12, 2022, the Tribunal issued the Second Partial Award. To date, the Court has
not yet ruled on a number of the claims made by parties have presented, such as the counterclaim
filed by the Respondents, which has reserved it for a second phase of the arbitration, but it has
already announced how it will do so and it has already made clear that it has prejudged the
counterclaim without having begun to hear it. It has even made other decisions that together make
it impossible for the counterclaim to be successful. And this is happening — we insist — at a time
when not even the arguments have been allowed to be presented, much less the evidence on which
the counterclaim is based.

Throughout the Second Partial Award, it is clear that the Tribunal already has a position on
the actions of the Claimants, whom it even exempts from the commission of criminal offences that
are being tried in other jurisdictions, positioning itself as if it were a criminal judge and deciding
which representatives of the Claimants have acted lawfully.

On the contrary, with pernicious partiality, the Tribunal has already taken a position on the
actions of the Respondents, whom it accuses of having fabricated false facts and of having brought
criminal proceedings based on false facts. The Tribunal refers to the Respondents in a derogatory
and disrespectful manner, creating for anyone and in a reasonable manner, the appearance that at
this point the Tribunal is no longer capable of fulfilling its mandate to resolve in an impartial
manner.

It is also evident that the Tribunal has already decided what the fate of the counterclaim
presented by Respondents, since it has already said that from its perspective the construction of
towers only benefits the Respondents, placing itself in a situation in which it is impossible to
separate itself from its prejudgment and decide whether the obstacles to the construction of towers
are a breach of the obligations of Claimants, as alleged by Respondents.

Finally, in this award, the Tribunal seriously confuses its power to impose sanctions on the
parties to an arbitration, and instead claims to have the power to enforce its own decisions by force,
which is reserved to judges. And under this erroneous premise, it limits the fundamental rights of
Respondents, preventing the counterclaim from being heard, and imposing serious restrictions on
the right of Respondents to be able to freely appoint its team of lawyers.

The Court has placed itself in a position that it is impossible to rule impartially on disputes
that have not yet been resolved, thereby compromising the reputation of the AAA and seriously
damaging the credibility of international arbitration.

Paragraph | Second Partial Award Excerpts Tribunal’s Partiality




We conclude that Claimants’ motion
for sanctions should be granted. We
will award, as sanctions under AAA
commercial rule R-58, a stay of
proceedings on  Respondents’
counterclaims until such time as
Respondents fully company with
our prior orders

(the “Stay

Sanction”).

It is well known and accepted that arbitral
tribunals can issue sanctions against any of
the parties. But it is also known that these
sanctions can never imply an impediment
to the right to arbitrate the dispute. The
Tribunal, having lost its characteristic of
impartiality, has unusually decided that it
will not hear or decide the counterclaim of
the Respondents, until in its opinion other
decisions have been complied with. No
impartial tribunal can make the decision to
tell a party that it will not hear their claims.
That cannot happen in any arbitration, let
alone in an international arbitration that is

governed by the AAA's rules.

That can only be understood when it comes
from a tribunal that has lost all its
impartiality and that is wedded to the idea
it expressed since the First Partial Award,
when (see paragraph 2 of the first Partial
Award) it held that the Company's business

model is to build telecommunications




towers in suitable locations and then rent
the "space" of the towers to mobile
communication operators. But that the
construction of towers is an expense and
not a source of income for the Company,
which only generates income for one of the
Defendants: DTH. In other words, this is a
product of what the Court has already
decidled on the counterclaim of
Respondents, since it is obvious that from
the perspective of the Court, the
construction of towers only benefits the
Respondents, which is the heart of the
issues in the not yet initiated phase of the

counterclaim.

The AAA must understand that with this,
the Court makes it clear that since it
considers that the construction of towers
only benefits DTH, it is lawful for it to
issue a sanction in which it will not take
cognizance of DTH's counterclaim in

which it is pointed out that there is an




obstacle in the construction of towers that
is imputed as a breach of contract by the

Claimants.

An impartial tribunal could impose a
penalty, but it would never prevent the
main claim of one of the parties from being
heard, much less would it have advanced a
decision holding that such an activity only
benefits the Defendants.

How will it be able to decide objectively
and impartially on the day when it finally
decides to hear the counterclaim? He just
won't be able to do it and that's why he has

to part ways.

What occurred thereafter in this
proceeding has turned out to have
been a multi-faceted effort by
Respondents to present to this
Tribunal and to the Company’s
Board, a false narrative of

misconduct and criminality by Mr.

Gaitan and Ms. Echeverria. This

It is evident that the Court has a
preconceived idea of Respondents and that

it has understood:

1. That false testimony and lies have
been presented in this arbitration

2. That in the criminal actions that
have had to be brought in

Guatemala, El Salvador and other
countries,  Respondents  have
presented false statements in those
jurisdictions, which in turn implies
that they are accusing Respondents
of a crime




effort included, as its most crucial
feature, filing multiple criminal
complaints in a court in Guatemala
in December, 2021 and January,
2022. Those criminal filings relied
on a false account of submissions
made in this arbitration and a false
description of the events in
September 2021 at DTH’s offices
that culminated in the termination of
employment of Mr. Gaitan and Ms.
Echeverria.  Respondents  then
presented those Guatemala criminal
court matters to this Tribunal as a
reason that respondents could not
comply with (and should not be
required to comply with or
sanctioned for not complying with)
our orders to restore Mr. Gaitan’s
role to what it was at March 19,
2021. They also presented these
false accounts to lawyers in

jurisdictions where DTH operates,

The Tribunal has assumed the role of a
criminal judge that certainly does not
correspond to them and that grossly
exceeds their powers, which in turn
generates in any person the reasonable
perception that they can no longer fulfill

their role as an impartial panel.




and to one law firm in the United
States, to obtain legal memoranda
that were presented to this Tribunal

in support of Respondents’ position.

23

We were presented by Respondents
with evidence, nearly all of it
hearsay, that (1) Mr. Gaitan and Ms.
Echeverria were defendants in a
criminal proceeding in Guatemala
resulting  from their alleged
misdeeds that allegedly victimized
Respondent DTH, including theft of
company proprietary data,

(2) a Guatemala criminal court judge
had allegedly made an interim
measures order in the 2022 criminal
complaint proceedings lodged by
DTH against Mr. Gaitan and Ms.
Echeverria on February 4, 2022, to
freeze their bank accounts and
them  from

restrict leaving

Guatemala (“ne exeat order”),

Contrary to the language that the Court
uses when referring to the Respondents
when it alludes to the alleged criminal
conduct of the Claimants’
representatives, it takes special care to
disqualify any semblance of guilt. The
Court is careful to say that there are
"allegedly" warrants and forensic audits.

The partiality denoted by the Court makes
it lose all care and diligence, positioning
itself as if it were a criminal judge and
demeriting the evidence and investigations

that are being carried out in judicial courts

in other countries.

There is no way that the Tribunal can
resolve with impartiality when it has
already taken on the task — which does not
belong to it — of questioning the
investigations that criminal judges conduct
and that involve

in other countries

representatives of the Claimants.




(3) a DTH internal investigation
allegedly revealed that Mr. Gaitan
had by malfeasance and
misrepresentation created
substantial financial

liabilities for the Company toward a
client;

and (4) a DTH internal audit
revealed a scheme of embezzlement
led by Mr. Gaitdn and his father
(who had recently been discharged
as a DTH employee after more than
ten years of service). But
Respondents did not report to the
Tribunal that their motion to remove
Mr.  Gaitdn was ripe  for
consideration by the Tribunal based
on the satisfaction of the condition
precedent to the possibility of
Tribunal action on their motion to
remove Mr. Gaitan — i.e. that there
had been Board consideration of a

resolution to remove him and that




the Board had rejected the
resolution. (To be clear, the Tribunal
did not state at any point that a
Board deadlock on a resolution
presented by Respondents to remove
or suspend Mr. Gaitdn and/or Ms.
Echeverria would be a sufficient

condition for the Tribunal to

entertain a motion by Respondents).

40.6

One instance of such control

pertains to an opinion of a
Guatemala lawyer delivered by hand
to Terra internal counsel Danielle
Kirtby on May 12, 2022 and
delivered onward to the Tribunal by
Respondents’ counsel on that date.
(Ex. R-131). The author of the
opinion, like Ms. Kirby, is among
the witnesses whose testimonial
appearance the Tribunal directed
and who Respondents contend is not
in their control. This Guatemala

lawyer, Mario Roberto Méndez

PO 2022-07 was issued by the Tribunal on
May 4, 2022. This is the order that lists all
the witnesses and documents Respondents
were required to produce for or in advance
of the June 3 Interim Relief Compliance
Hearings that culminated in the Tribunal’s
issuance of the second partial award. Mr.
Mario Roberto Méndez Alvarez was not
listed in PO 2022- 07 as a witness
Respondents were required to produce or in
any other capacity. The Tribunal
mischaracterizes its own procedural order

because it has already prejudged the matter

and the Tribunal wants to justify the result




Alvarez, was listed as a witness in
PO 2022-07 because Respondents
submitted as evidence a purported
record of a criminal proceedings
hearing in Guatemala on February 4,
2022 in which Mr. Méndez appeared
as counsel for the DTH affiliate that
was the criminal complainant. He is
a witness within the control of
Respondents by the legal standards
we apply. His failure to appear to
testify not only violates our Order
but results in our giving no weight as

evidence to his May 12 Opinion”

it desires, which becomes clear in the last
sentence of this paragraph: “His failure to

appear to testify [...] results in our giving
no weight as evidence to his May 12

Opinion.

Respondents submitted Mr. Mario Roberto
Mendez Alvarez’ legal opinion as an
attachment to Respondents’ May 12
Response to PO 2022-07 objecting to the
Tribunal’s production request. Among
other things, in his May 12 opinion Mr.
Mario Roberto Méndez Alvarez stated that
“it would be totally ILLEGAL to give [the
Tribunal] evidence that is part of a criminal
proceeding and in the possession of the

attorney general’s office for criminal acts

committed within the national territory that

are unrelated to the specific arbitration.

In order to still be able to punish
Respondents for not complying with an

order that would cause them to commit an




illegal act, the Tribunal had to find a way to
justify its disregard of the legal opinion that
characterized PO 2022-07 as an order to
commit an illegal act. And the way to do
that is to draw an adverse inference against
Respondents for their failure to produce the
author of the legal opinion as a witness at
the June 6 Hearing. But in order to do that,
the Tribunal has to have ordered him to

appear in PO 2022-07. But they did not.

This is not just a mistake or a coincidence.
This can only happen in the presence of a
biased Tribunal that has no qualms about
going so far as to invent the inclusion of a
witness who it never included in an order
so as to be able to draw negative inferences
that lead to its own preconceived and pre-

judged conclusions.

40.8

Now that we have the Guatemala
amended criminal complaint filed

for DTH on January 20, 2022 by Mr.

Unusually, the Tribunal claims to have
analyzed the criminal complaint filed by

the Respondents against representatives of




Méndez Alvarez as DTH’s counsel,
we know that the allegations of Mr.
Echeverria’s

Gaitan’s and Ms.

criminality advanced by Mr.
Méndez Alvarez is mostly a re-hash
of Mr. Herndndez’s version of the
meetings in DTH’s Guatemala
offices on September 27-28, 2021 —
facts that formed the core factual
matrix of our interim relief
proceedings in October 2021, and

that led to the November 12 Order.

the Claimants, and as if it were a criminal
judge, it says that the facts denounced
before the judge are nothing more than a
"tweaking" of the facts that were known in
this arbitration. This is not the case, but
assuming that were not the case, the

partiality of the Tribunal is again evident.

Why would this Tribunal have to rule on
the facts reported before a criminal judge in
a jurisdiction other than its own? How is it
going to manage to resolve this dispute in
an impartial manner devoid of its prior

considerations?

The Tribunal has already lost its way and
control of this arbitration and is no longer
able to remain impartial when it has already
decided to assume the role of criminal
judge in a foreign country and has already
pronounced a criminal judgment that it

could not pronounce.




57

We reject on its merits Mr. Méndez
Alvarez’s completely conclusory
opinion that “it would also be totally
illegal to give [the Tribunal]
evidence that is part of a criminal
proceeding and in the possession of
the attorney general’s office, for
criminal acts committed within the
national territory that are unrelated
to the specified arbitration.”
(emphasis supplied). For one thing,
it is simply false that the alleged
criminal acts are “unrelated to the
specified arbitration.” Now that we
have the Guatemala amended
criminal complaint filed for DTH on
January 20, 2022 by Mr. Méndez
Alvarez as DTH’s counsel, we know
that the allegations of Mr. Gaitan’s
and Ms. Echeverria’s criminality
advanced by Mr. Méndez Alvarez is

mostly a re-hash of Mr. Hernandez’s

version of the meetings in DTH’s

As if it were a criminal judge, the Arbitral

Tribunal, having lost its impartiality,
decides to enter into a classification of
whether or not it is true that the
representatives of the Claimants have
committed crimes. It even goes so far as to

analyze whether or not it is true that tax

fraud has been committed.

The Court has already lost its way and
control of this arbitration, and is no longer
able to remain impartial when it has already
decided to assume the role of a criminal
judge and has already pronounced a
could not

criminal sentence that it

pronounce




Guatemala offices on September 27-
28, 2021 — facts that formed the core
factual matrix of our interim relief
proceedings in

October 2021, and that led to the

November 12 Order.
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Mr. Gaitan also testified that
transactions identified in the audit
report as improper payments to him,
to Ms. Echeverria and to others
“actually are sales commissions
which are referenced in the report
linked directly to a site
development, which are — it is
normal.” (Tr. 06/03 at 272). The
Tribunal understood this to be
corroborative of Ms. Echeverria’s
testimony (described below) that the
audit report improperly portrayed as
misappropriated funds amounts that
were legitimately earned and paid as

sales commissions to employees

related to site development

As if it were a criminal judge, the Arbitral

Tribunal, having lost its impartiality,
decides to enter into a determination of
whether or not it is true that the
representatives of the Claimants have
committed crimes. It even goes so far as to

analyze whether or not it is true that tax

fraud has been committed.

The Court has already lost its way and
control of this arbitration, and is no longer
able to remain impartial when it has already
decided to assume the role of a criminal
judge and has already pronounced a
criminal judgment that it could not

pronounce, to such an extent that it has set

about deciding whether or not there is a




misappropriation of funds from the
Respondents, something that only the

criminal judge in the foreign jurisdiction

can determine.

71

With reference to the El Salvador

DTH affiliate’s forensic audit
indicating improper payments, Ms.
Echeverria  testified that the
payments were entirely proper sales
commissions on co-locations in the
Continental Towers portfolio that
were paid to incentivize the sales
force. (Tr. 06/03 at 144-149). The
possibility of stealing funds did not
exist, as all payments had to be
approved by the financial
department led by CFO Quisquinay.
(Tr. 06/03 at 148). She received
instructions to use sales
commissions to incentivize the sales
force

instructions

and assumed those

originated with Mr. Hernandez.

As if it were a criminal judge, the Arbitral

Tribunal, having lost its impartiality,
decides to enter into a determination of
whether or not it is true that the
representatives of the Claimants have
stolen funds and have been able to commit

a crime or not.

The Court has already lost its way and
control of this arbitration, and is no longer
able to remain impartial when it has already
decided to assume the role of criminal

judge.




78.2(¢c)

The photos submitted to the
Guatemala criminal prosecutor by
DTH as exhibits to the amended
January 2022 criminal complaint —
photographs taken by the security
cameras in the parking area of the
DTH affiliate offices in Guatemala
City on September 27, 2021,
showing Mr. Gaitan’s colleagues
loading items in his vehicle-- do not
show DTH property being stolen by
Mr. Gaitén, but reflect the placement

in Mr. Gaitan’s vehicle of personal

items of Mr. Gaitan

Devoid of any impartiality, the Arbitral
Tribunal undertook the task of evaluating
the evidence that was presented to the
Attorney General's Office of Guatemala
and decided that the photographs did not
show any theft. Worst of all, the Court does

this in its conclusions.

It is a Tribunal that, having lost its way, has
no qualms about resolving criminal matters
that only correspond to judges and in other

jurisdictions.

What impartial Tribunal would want to
resolve a criminal dispute brought in
another jurisdiction? What impartial
Tribunal would dare to make assessments
of evidence presented in other proceedings,
let alone in judicial proceedings in another

country?




All of this is a direct product of the
Tribunal's preconceived ideas and its
obvious prejudgment of the conduct of

Respondents.

78.2(f)

At this meeting, Mr. Hernandez
accused Mr. Gaitan of having
removed company assets (meaning,
in this context, property of
Continental Towers or DTH) from
Mr. Gaitan’s office. Mr. Gaitan
denied this, explaining that he had
only removed personal items and
that they were still in his vehicle. Mr.
Hernandez ordered Mr. Briz and Mr.
Méndez Araujo to search Mr.
Gaitan’s personal vehicle, which
they did, and the search revealed that
there was no Company property in
the vehicle but only, as Mr. Gaitan
has asserted, the personal items he

had caused his colleagues to place in

the vehicle during the preceding day.

Devoid of any impartiality, the Arbitral
Tribunal undertakes the task of assessing
accusations  made

judicial against

representatives of the Claimants.

It is a Tribunal that, having lost its way, has
no qualms about resolving criminal matters
that only correspond to judges and in other

jurisdictions.

What impartial Tribunal might want to
resolve a criminal dispute brought in

another jurisdiction?

All this is a direct product of the
preconceived ideas of the Tribunal and its
evident prejudgment of the conduct of our

citizens Represented




78.2(1)

Therefore the only evidence in the
record concerning the allegations of
the amended criminal complaint of
January 20, 2022 that “the
defendants did not hand over the
information in their computers, as
they emptied more than ninety-five
percent of all the information they
contained before returning them”
and that this “destruction with no
authorization shall be considered a
criminal offense” shows that these
allegations were baseless. So too are
the other related factual allegations
in that amended criminal complaint,
for example that Mr. Gaitan and the
other defendants “planned in
advance to destroy and erase all the
records that were available in the
computers and cell phones that they
used ... for their

own personal benefit and harming

[DTH].

After analyzing the criminal process that it
is not responsible for analyzing, the Court
incredibly concludes that the criminal

accusation is unfounded.

What impartial Tribunal can reach such a

conclusion? What impartial Tribunal
would have the audacity to decide the fate

of a criminal action?

It is an outrageous attitude that can only be
explained by the fact that the Tribunal is
already unable to conduct this arbitration
properly and is no longer able to resolve the
dispute impartially. The dispute has already

been decided before it is over




82

Every activity in this arbitration
founded on the premise that Mr.
Gaitan stood justly accused of
serious crime in the December 2021
Guatemala criminal complaint (and
also the January 2022 criminal
complaints, treated in the ensuing
paragraphs) was a waste of time,
energy and expense because that
criminal  complaint was a
contrivance by Respondents. This
could not have been unknown to

Respondents’ arbitration counsel
unless they willfully blinded
themselves to the truth by asking no
questions about the basis for the

December 2021 Guatemala criminal

complaint

Contrary to what is required by the AAA
rules, the Arbitral Tribunal, in its obvious
bias, dares to say not only that the
Respondents have wasted time, energy and
costs, but goes so far as to say that the
Respondents have resorted to a ruse. A ruse
is an attempt to deceive for which the
Tribunal is needlessly asserting that the
Respondents intended to deceive it.

An impartial Tribunal may or may not
agree with the allegations and evidence of
one of the parties, but it cannot assume,

much less claim, that it has been deceived.

By saying so in its award, the Tribunal
places itself in a position where it is no
longer possible to rule impartially. It is
neither humane nor reasonable to think that
a Tribunal that considers that one of the
parties has been deceiving it and that says
so in an Award, will retain the necessary
powers to rule impartially by departing

from that consideration and accusation.




85

We also find based on the entire
record before us that the second
criminal complaint action pursued in
Guatemala by DTH, begun January
13, 2022, was — like the initial
criminal complaint action separately
filed in December 2021 with the
DTH employee Mr. Guzman as the
nominal complainant-- an entirely
pretextual effort to manufacture
false evidence of criminality on the
part of Mr. Gaitdin and Ms.
Echeverria for the specific purpose
of deploying that false evidence of
criminality to Respondents’ tactical
advantage in this arbitration. Many

factors support this conclusion, as

listed here

The Court is no longer even able to notice
it. This claim contains a very serious
allegation that the Respondents have

fabricated false criminal evidence.

The Tribunal has nothing to do in relation
to a criminal proceeding, but if we add to
that that it not only releases the Claimants
from criminal liability but also accuses the
Respondents of crimes, the only alternative
that exists to maintain the credibility of this
arbitration and the enforceability of the
award, is that the members who have
already lost their indispensable status of

impartiality, be separated.

There is no reasonable way to think that
this Tribunal can impartially complete its
mission. Incidentally, it also drags down
the credibility of international arbitration

and the AAA.

85(7)

Based on Respondents’ unexcused

refusal to comply with PO 2022- 07

Mario Roberto Mendez Alvarez was not

listed as a witness in PO 2022-07.




in regard to (1) oral testimony of

William Rene Méndez and Mario

Roberto Méndez Alvarez, (2)
production of documents
concerning these criminal

proceedings, and (3) production of
documents provided to Morrison,
the Tribunal draws an adverse
inference: that neither witness
would have been able to answer in a
manner helpful to Respondents’
positions in the arbitration questions
such as those mentioned above
about whether Mr. Gaitan and Ms.
had

Echeverria engaged in

misconduct that made them

unsuitable to continue in Company
management roles and about
whether their misconduct justified
Respondents’ noncompliance with
our November 12, 2021 and March

15, 2022 Orders

Respondents cannot be penalized via
adverse inference, sanctions or otherwise
for failing to produce a witness that the

Tribunal did not request.

Respondents submitted 2 legal opinions
from counsel in Guatemala and El Salvador
providing that the NY tribunal does not
have the competence to compel a local
entity to tender documents or evidence and
that it would be illegal for the local entity
to disclose evidence from an ongoing
criminal investigation. The Tribunal
provides no basis for ignoring these
opinions.

This is not just a mistake or a coincidence.
Seen in isolation it might seem that, but
seen in context this can only happen when
you are in the presence of a biased Tribunal
that has no qualms about going so far as to
invent the inclusion of a witness it never

included so as to draw its preconceived and

pre-judged conclusions.




88

From the foregoing the Tribunal
concludes that the allegations of
criminality in the January 20, 2022
criminal

Guatemala  amended

complaint were deliberate
falsehoods and that the sources of
the falsehoods were, directly or
indirectly, Mr. Herndndez and/or Mr.

Briz and/or Mr. Méndez Araujo

With this paragraph there can no longer be
any doubt. The court decided a criminal
dispute and found that the Respondents

fabricated lies.

With what objectivity will the Tribunal
now be able to continue to rule and with
what impartiality will it be able to resolve
the counterclaim filed by the Respondents?

It's simply impossible.

No. 1 p,

53.

The stay of proceedings on

Respondents’ counterclaims
provided for in Procedural Order
No. 2022-14, entered on the date of
this Award, shall be lifted only if
Respondents shall demonstrate to
the satisfaction of the Tribunal that
they have complied in full with this
Award, with PFA-1 (unless that
Award is vacated or its recognition
and enforcement is refused), and our

Orders dated November 12, 2021,

December 8, 2021 (including full

We recognize that an impartial tribunal has

the power to impose sanctions in
extraordinary circumstances. But we also
recognize that the sanctions that can be
imposed are, for example: orders for costs,
negative inferences from evidence not
presented, minimum procedural limitations
that do not interfere with the right of

defense and even giving notice to judicial

authorities.

An impartial Tribunal knows that it lacks

the power that judges have to execute their




reimbursement to Claimants of any
expenditures borne by Claimants for
the fees of the Company’s counsel
under PO 2022-08), and March 15,

2022

decisions themselves. Whoever wants to
enforce an award does not go to the
arbitrator; it goes to the judge.

The bias of this arbitral Tribunal leads it to
want to forcibly execute its own decisions
and even worse, to impose on the
Respondents a restriction that is no longer
a sanction, but an impediment to arbitrate
their dispute. The Tribunal refuses to hear
the counterclaim and that can only happen
because the Tribunal already has an
animosity against the
Respondents/Counter-Claimants and a
prejudgment of the case, which leads them
to leap over all limits and barriers in their
actions.

The AAA must ask itself how it will be
possible for this same Tribunal to hear and
impartially resolve the counterclaim when

it finally decides to do so?

No. 2 p,

53.

It shall be a condition of the
participation in this case as co-

counsel for Respondents by the

We recognize that an impartial Tribunal has
the power to dictate sanctions in

extraordinary circumstances. But also, we




Mayora y Mayora law firm, the
Carey Rodriguez law firm, the
Fuerst Ittleman law firm, and
Danielle Kirby, Esq. (collectively
and individually the “Identified Co-
Counsel”) that each and every
written submission to the Tribunal
by or on behalf of any Respondent
shall be submitted to the Tribunal by,
and with the signature of, a member
of the New York Bar having at least
20 years’ experience at the Bar and
who by making any such submission
and providing such signature
thereon will be deemed to represent
to the Tribunal, upon penalty of
disqualification from further
appearance in this arbitration in case
of violation, the matters that are
considered to be associated with an
attorney’s signature in a submission

to a court of the United States under

Rule 11(b) of the Federal Rules of

recognize that the sanctions it may impose
are, for example: orders for costs, negative
inferences from evidence not presented,
minimum procedural limitations that do not
interfere with the right of defense and even

giving notice to judicial authorities.

An impartial Tribunal knows that it lacks
the power that judges have to execute their
decisions themselves. Whoever wants to
enforce an award does not go to the

arbitrator; it goes to the judge.

The bias of the Arbitral Tribunal leads it to
prevent the Respondents from defending
themselves as they wish and from
appointing the lawyers they want. The
obstacle is of such magnitude, that they
even require Respondents represented by a
lawyer authorized by the New York bar
when it is known that in an international

arbitration the parties can be represented by

any lawyer and can even not be represented




Civil Procedure (“Respondents’
Submission Counsel”). The
inclusion of any of the Identified
Co- Counsel in the signature block
or otherwise as associated with any
such submission shall be a
representation by them that they
have also complied with the
obligations of Rule 11(b) with

respect to such submission.

by anyone. The AAA's rules do not require
what the Tribunal is requiring and that can
only be understood because the Court
already has an animosity against the
Respondents/Counter-Claimants and a
prejudgment of the case, which leads it to
skip all limits and barriers in its action,
without even realizing the affectation of the

right of defense that this implies.




APPENDIX 4. Manifest Partiality in February 2, 2023 Hearing.
Summary:

At the hearing on February 2, 2023, the Arbitral Tribunal sought to hear from the Parties on the request submitted by the
Claimants for measures to suspend the initiation of certain arbitrations unrelated to this process (the so-called foreign arbitrations). In
an international arbitration under the AAA rules, it is expected that arbitrators have not yet decided a matter prior to having heard from
the Parties. But the arbitrators in this case had already decided before the hearing because they are not impartial.

During that hearing, it became clear that the Arbitral Tribunal was already acting totally devoid of the impartiality characteristic
required by the AAA rules. At various points during the hearings, the arbitrators guided the Claimants and even asked them for
instructions on how they should rule and what they should do to facilitate the work of any judge who had to execute the order.

On the other hand, the Court did not give the Respondents an opportunity to explain their position, and instead acted with
unnecessary rudeness and bigotry against the Respondents’ attorneys. They had to go to dinner, they told the Defendants' lawyers, thus
curtailing their right to properly present their case and be heard.

Worse still, the Tribunal was supposedly trying to understand the facts and arguments and then decide whether to order a stay of
foreign arbitrations, but incredibly they anticipated their decision by saying that their mission was to see what they could do to end the
foreign arbitrations. In other words, the Tribunal had already decided without even hearing from the Respondents.

Finally, the Arbitral Tribunal again used qualifiers that only denote that it already has a preconceived idea of the parties, that it
has a special and negative predisposition against the Claimants and that these predispositions and preconceived ideas did not allow it to
award impartially. He went so far as to mock the Defendants even on religious matters; a line that an impartial Tribunal can never cross,
as it must never personalize its analysis.

Page Hearing Transcript Excerpt Partiality of Tribunal
22 CHAIRMAN GOLDSTEIN: Something never seen before when you are in the presence of a
9 Ms. Poldneff, may I ask a question? Tribunal that is supposed to be impartial: the President of the Tribunal
10 Mr. Goldstein. asks the advice of the Claimants’ lawyers in order to dictate his
11 What is the source of our power decision. The president of the Tribunal asks them for advice on how he
12 now? Obviously we have power in the rules;




13 but how would the Tribunal rationalize or

14 explain or justify directing the board

15 members of the board of the company to cast

16 their votes on a board resolution in a

17 particular way? How do we get to that

18 outcome if that's what you're suggesting we
19 ought to do based on your last slide?

can justify directing his decision so that the company's management
obeys him.

If the Tribunal does this in broad daylight, it is because it has already
lost absolutely all commitment to remaining unbiased in relation to the
dispute and the parties. In AAA arbitration, that cannot be tolerated.

37-38

MR. ZIEGLER: I did want to ask
12 my second question, which as opposed to
13 other questions is not a nitty-gritty
14 question. It's a higher level question.
15 So, Ms. Poldneft, you've devoted
16 some time to attempting to demonstrate the
17 malfeasance of Mr. Hernandez in this
18 proceeding to date.
19 My question is whether it is
20 necessary for the Tribunal to determine
21 that Mr. Hernandez or the respondents have
22 acted in bad faith with respect to these
23 two foreign arbitrations or whether it's
24 sufficient for us simply to conclude that
25 these two foreign arbitrations interfere

with our jurisdiction and are perhaps
2 vexatious and harassing and circular and
3 don't make a heck of a lot of rational
4 business or legal sense and on that basis
5 we could grant the relief or some form of
6 relief that claimants seek without have to

One of the arbitrators, Mr. Ziegler, makes it clear that he already has a
preconceived idea of the defendant Jorge Hernandez. That is why he
dares to guide the lawyers of the Claimants, so that they are the ones
who determine whether it is sufficient to refer to what the arbitrator
has already pre-qualified as vexatious, harassing and circular.

The arbitrator's bias is evident not because he asks whether he should
analyze the alleged bad faith of Respondent Jorge Hernandez, but
because he irresponsibly qualifies the conduct attributed to (and denied
by) Jorge Hernandez. It is unnecessarily rude, thereby generating
doubt in any reasonable person, that arbitrator is in a position to render
impartially.

There is no way to resolve impartially when the arbitrator already uses
these unnecessary and disrespectful qualifiers as to one of the
Respondents.




7 make a factual finding as to
Mr. Hernandez's or respondents' intentions

43-45

CHAIRMAN GOLDSTEIN: Okay.
3 Here we go. All right. Here is where |
4 have difficulties, maybe multiple
5 difficulties.

First of all, if we grant

7
8
9
10
11
12
13
14

Decretal Paragraph 1 and you go to a court
with an award that says that, and the
respondents say: We, the respondents, have
no power to withdraw the foreign
arbitration, we're not the claimant in the
foreign arbitration. So how does
Subparagraph 1 cause that foreign
arbitration to be ended?

CHAIRMAN GOLDSTEIN: Right. So

O 00 13 N L A W N =
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if we grant that, and you go to a United
States District Court and you seek
enforcement, what is your answer to the
court when it says: Ms. Poldneff, I have a
concern that an injunction order that says
"other steps that may be necessary" is too
indefinite to be enforced, and so I'm
channeling Judge Kaplan, I guess, shouldn't
I just remand this back to the arbitrators
for clarity of an award that is not of
sufficient definiteness to be enforced?

Once again, the President conveys his doubts to the Claimants'
attorneys for advice. The President of the Tribunal clearly asks that
they indicate how they should make their order so that the Respondents
cannot challenge it in front of a judge. That's scandalous. No arbitrator
who claims to be impartial can seek advice from the parties' lawyers to
try to ensure that their decisions cannot be challenged in court.

Moreover, the President of the Tribunal makes it clear to the Claimants’
lawyers that the way in which they have presented their petition could
cause problems when it comes to executing it in front of a judge. His
bias leads him to the audacity of asking the Claimants' lawyers to tell
him what to do so that they understand what steps are necessary to
comply with what they are going to order.

It is also clear that the decision has been made. Before it even hears
from the Respondents, the Court already knows that it will grant the
relief sought by the Claimants. He only has doubts about how to grant
it and with what scope and that is why he asks for advice.

Something never seen before in an AAA international arbitration in
which the arbitrators must always remain impartial.




CHAIRMAN GOLDSTEIN: But my
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concern is you're suggesting that there
would be a process post award if you will
that would involve back and forth between
the parties here with one party saying
well, we now have an award from the
Tribunal that says "all steps necessary"
and here's a resolution that we say is
necessary and the other side says no, it's
not necessary or it is off the reservation
because it's not something we have power to
do and it involves too much risk.

How does an award that grants

this version of relief --

52

MR UNGAR
21 It was just our idea as to the
22 proper form of relief. If you don't like
23 it, feel free to ignore it and issue your
24 own form of relief if you think it's
warranted by the evidence. Thank you.

The Claimants' lawyers are so confident in the bias of the Arbitral
Tribunal that, after responding to their requests for advice, they
conclude by telling the Tribunal that if the measure they require does
not please the Tribunal, it should give them any other.

In any case, the Tribunal had already anticipated that it wanted to give
them the measure even without having heard from the Respondents.

That would never happen in an arbitration in which the arbitrators
conducted themselves impartially. The Claimants even trust that the
Tribunal will do their homework and make up for their shortcomings.

And so it is as can be seen in attached Appendix. The Tribunal issued
Partial Award 3 with a preconceived idea and with a decision made
before this hearing was held. So much so, that the President barely




needed a couple of days to fulfill his announced mission of trying to
end foreign arbitrations.

75 CHAIRMAN GOLDSTEIN: Well, if The President of the Court insists on seeking advice from the
9 part of what you're as a practical matter Claimants' lawyers. It even asks them to indicate what will be the legal
10 asking us to do with maybe the words "all | principles that the Court must invoke in order to grant the relief that it
11 matters necessary" are a proxy but it seems | has already decided to grant even without hearing the Respondents.
12 to be a proxy for putting the imprimatur of
13 the Tribunal before telling the -- in front It is not necessary to speculate to know that for the remainder of the
14 of telling the Terra board members how to | arbitration, if the Tribunal is not removed from office, it will continue
15 vote on a board resolution and if that's to seek advice from the Claimants to tell it how it should decide. The
16 what we're really up to, I'd like to prestige of the AAA is at stake because of the irresponsible and partial
17 understand what resolution you have in | actions of the Arbitral Tribunal.
mind
18 and how we rationalize having power to tell
19 the, you know, what legal principle do we
20 invoke if what you're really asking us to
21 do is tell Terra board members how to vote
22 on a resolution. How do we get to that?

90 CHAIRMAN GOLDSTEIN: We are In these lines, the Tribunal is completely exposed. The February 2023

N N L AW

here on an application to determine what
kind of a decree might be given by this
Tribunal to facilitate the termination of
those arbitrations.

MR. SMITH: Yes

hearing was supposed to serve as input to the Tribunal to make its
decision on whether or not to grant the measures requested by the
Claimants and which, in short, consisted of requesting the suspension
of the so-called "foreign arbitrations." As is the case in any AAA
international arbitration where the arbitrators must act impartially, the
arbitrators were expected to hear from the Parties before making any
decision.

But in this case that didn't happen. The President of the Tribunal was
blunt in saying that the decision had already been made and that the




only thing that was being discussed was the form that the decision
should take to facilitate the termination of the so-called foreign
arbitrations.

Beyond the fact that the Respondents have no responsibility for foreign
arbitrations, what is presented to the AAA as something that cannot be
tolerated or dispensed with, is that the arbitrators had already made a
decision before hearing the Parties, and that all they needed was the
advice of the Claimant's lawyers to know how they should make their
decision and what it should say.

Whichever way you look at it, we are in the presence of a Tribunal that
has lost all perspective, that is no longer capable of acting diligently,
that can no longer conduct itself impartially, and that has already
decided the fate of the whole controversy. They must therefore
separate immediately.

90

MR. SMITH: On that we

15
16
17
18
19
20
21

disagree.

The premise of the claimants'
application in large part is that Terra is
not doing enough to stop these
arbitrations, that Terra is dragging its
feet, that Terra is behind all of this and
the record shows the opposite and that is

22 the point I was trying to make.

23 CHAIRMAN GOLDSTEIN: Okay. So

24 let me cut to the chase, okay? Because we
all want to have dinner, okay?

Seconds after the president of the Tribunal accepted that there was
already a decision and that the only thing they had to determine was
how to render their decision with the advice of the Claimants, one of
the Respondents' lawyers notes that what he will try to do at the hearing
is to verify that the Respondents have nothing to do with "foreign
arbitrations."

The answer of the president of the Tribunal is one of those that will
endure in the horror stories of arbitration and that will surely be
commented on in university classrooms as an example of what should
never be done. The president tells him that he has to cut him off
because everyone wants to go to dinner.




Prior to this incident, the Court had given the Claimants every
opportunity to present their case and had even asked them for advice.
But now that it was the Respondents' turn, the president was hungry
and had to go to dinner.

What is also evident here is that the Court was determined not to allow
the Respondents to properly present their case. In fact, from the
moment the Respondents took the floor, they were abruptly
interrupted by the Tribunal, without giving them the opportunity to be
properly heard. This is totally against the rules that should govern any
tribunal court that claims to be impartial and to abide by the rules of
conduct imposed by the AAA.

There is no serious way to pretend that this Tribunal can continue in
its functions in an impartial manner. They must be separated
immediately. It's not just the institution's credibility that's at stake; so
is the credibility of the international arbitration system.

101

MR ZIEGLER

13 And if you look on the face of

14 those claims in those foreign

15 jurisdictions, they are to me, as a New

16 York lawyer, I'm not obviously

17 knowledgeable in the laws of Peru or

18 Guatemala, but they are a joke.

19 Subsidiaries don't sue parent companies
because there's no point to it. The parent
21 company owns the subsidiary. If the parent
22 company has damaged the subsidiary and is

Bias leaps through every pore of the Court. In their eagerness to order
the Respondents to order the cessation of foreign arbitrations that are
not their responsibility, they go so far as to discredit other rights and
other jurisdictions that they do not even know.

It is not ignorance of other laws that is criticized, nor what is held up
as evidence that the Tribunal has lost its necessary

characteristics, but the obvious bias that leads them irremediably not
to even pay attention to what other jurisdictions establish. They have
already decided on what they want to resolve (to end foreign
arbitrations through an award that they already know how they are




23 somehow in some bizarro world ordered to
24 pay damages to its own subsidiaries, it
25 just dividends those damages right back up

going to dictate), so not even other laws will make them desist from
what they resolved in advance.

119

MR. SMITH: You shouldn't; but

5 the reason you shouldn't is that --

6 CHAIRMAN GOLDSTEIN: Is that

7 because this is a new time and now

8 Mr. Hernandez has gotten religion? Is that
9 what we're supposed to think?

10 MR. SMITH: Mr. Hernandez's

11 conduct speaks for itself. What is in his
12 heart of hearts is not relevant.

Interrupting the Respondents' lawyers, the President throws a totally
and utterly unnecessary dart mocking one of the Respondents. The
President, devoid of all impartiality, makes it clear that he no longer
believes at all in the good faith and conduct of Mr. Jorge Herndndez,
committing the outburst of questioning why he should change his mind
about one of the Respondents, asking if he had found the faith and if
that is why the Tribunal should change its mind.

A Tribunal that dares to bring up religious issues, and that does so in a
tone of blatant mockery of one of the Respondents, cannot and should
not continue to hear international arbitration under the AAA's
standards.

How can this Tribunal fulfill its task of giving a fair award?
What appearance is generated to any reasonable person when the
President mocks the faith of one of the Respondents?




APPENDIX No. 5. Manifest Partiality in Third-PFA (February 22, 2023)
Summary:

In Appendix 4, it was noted that the Arbitral Tribunal had already made a decision before hearing the Parties and before rendering
its decision. Partial Award 3 is a reflection of this and confirms the impossibility for this Tribunal to continue to hear the dispute since
it has already prejudged the case.

As announced since the hearings of February 2, 2023, just a few days later the Tribunal accedes to the request of the Claimants
and orders that Respondents procure the termination of the foreign arbitrations without this being in their hands. And while that is not
what is raised for purposes of the disqualification, what is relevant for these purposes, is that in the third Partial Award, the Tribunal
confirms that a decision already existed before the hearings of February 2, 2023, and that the Tribunal already has a position on the
actions of the Respondents, determining these actions and these alleged inactions are "bad faith".

Accusing someone of acting in bad faith is very serious, but it is equally serious to say that they are acting irrationally. Those are
the words used by the Tribunal in its Award. On the contrary, the Tribunal insists on behaving like a criminal judge and exonerating the
representatives of the Claimants from criminal liability.

Moreover, blinded by its partiality, the Tribunal continues to not allow the counterclaim to move forward and the arguments and
evidence of the counterclaim to be known. Something never seen before in an AAA Tribunal that is supposed to act with objectivity and
impartiality.

The most serious thing of all: in the Third Partial Award it is very clear that the counterclaim has already been decided
even before it has begun to be heard.

Paragraph Transcription of Third Partial Award Partiality of the Tribunal

4 DTH, however, does not develop and operate | In the counterclaim, the Court has to determine whether or not it
Towers exclusively for the Company. Especially | was true that the Claimants were in breach of their obligations by

where the Company elects not to participate in a | not allowing the construction of towers in the countries where the




Tower development project proposed by DTH —
which is to say, when the Company’s Board is
deadlocked because the Peppertree- appointed
Directors oppose the project -- DTH may develop
the Towers for itself or in concert with others. The
Company Subsidiary Managers have multiple roles
at DTH, working on Tower development and
operations both for Company-adopted Tower
projects and for non-Company Tower projects. Thus
as a practical matter and in day- to-day operations,
the Company Subsidiary Managers throughout the

territory, including in Peru and in Guatemala, work

for Mr. Hernandez

Continental Tower group operates. And it would also have to
decide whether this breach caused damages to the Defendants.
However, in Partial Award 3, the Tribunal has already resolved the

counterclaim without even having begun to hear it.

It says that the Respondents are not affected because there are other
alternatives for DTH to continue building towers. That is a clear
and direct foretelling of what it would resolve when it hears the

counterclaim.

If the counterclaim is summed up as the Respondents asserting that
the Claimants prevent it from continuing building towers, that this
is a breach of contract and fiduciary duty and that this generates
damages, how can the Tribunal disregard what it has already said
in Partial Award 3? The Tribunal has practically already said that

there is no damage.




Having anticipated their judgment, they have only to withdraw
from this case. The AAA cannot allow its own rules to be flouted
and the credibility of the entire system of international arbitration

to be called into question.

Based on the submissions we have invited and
received since then, and the oral argument hearing
we conducted on February 2, 2023, and the change
in Terra’s representation on the Company’s Board
notified to the Tribunal on February 10, 2023 while
the Application was sub judice (see para. 17 below),
we find the Application to be meritorious and grant
interim relief in the form of an Award as specified
in the decretal paragraphs at the end of this Award.
To summarize, we award a mandatory injunction

requiring the Respondents to terminate the Foreign

After the counsel they received at the February 2 hearing from the
Claimants' attorneys, the Tribunal says it grants the requested relief
and outlines the scope of the relief. But as we saw in preceding
Appendix, this measure had already been taken beforehand and the
Tribunal just wanted to be sure how to order it so that a judge could

enforce it. This, then, is the result of this advice.

It is a totally biased Tribunal that has advanced criteria at all times
and that is why it should not continue to exercise its position
because it distorts what is expected of an AAA international

arbitration.




Arbitrations and to prevent the commencement of
additional similar arbitrations, to confirm to the
Tribunal that this has been accomplished, and if
they should fail to accomplish these mandatory
measures, then to indemnify and hold hamless
PPT/AMLAQ against damages and other costs they
may sustain as a result of the Foreign Arbitrations
and as security for such

indemnification to provide an escrow of funds in

specified amounts

As this is a Partial Final Award concerning interim
relief, we clarify what we do not determine today
but expressly reserve for a possible future
determination: (1) what relief if any might be
granted in favor of PPT/AMLQ against the FACCs

and Manager Claimants; and (2) what additional

The Tribunal has not been asked, but it has already announced that
it is eager to grant more precautionary measures and even dares to

announce what these measures would consist of.




relief if any might be appropriate if additional
Foreign

Arbitrations are filed that purport to submit to
arbitration in other countries in the Company’s
territory, or as additional arbitrations in Peru or
Guatemala or elsewhere, disputes that are being or
that could be submitted to arbitration under the

arbitration agreements applicable in this case

They have already anticipated another criterion, they have already
advanced what they want, they can no longer continue as

arbitrators in a process that respects the rules of the AAA.

71

The foregoing facts amply support an adverse
inference, which we draw, that Respondents

supported, if not instigated, the Foreign Arbitrations

Performing an exercise of negative inference that in itself should
be used with extreme caution, the Tribunal has already concluded

that the Respondents are involved with foreign arbitrations.

Respondents categorically deny that this is the case, but for the
purposes of this challenge what is interesting is that there is already
a decision of the Arbitral Tribunal to that effect, and that the

Tribunal has already said that these foreign arbitrations are




considered an affront or an attack against its two previous Awards

and against its procedural orders.

And if the Tribunal has concluded (wrongly) that Respondents are
attacking its prior decisions in other jurisdictions, how will it
remain impartial and to impartially resolve the issues still pending

in this arbitration?

It is not humanly possible to do that and it is not professional to
force the person to stay in office when you have already lost an
essential characteristic to decide impartially and according to the

rules of the AAA.

80

The Parties in initial submissions made reference to
an ex parte injunction order said to have been
entered by a judge in Lima, Peru, upon the

application of the Peru Manager Claimants. Neither

The Arbitral Tribunal does not show any shame when it refers to
the Respondents and speaks of the fact that they have acted with
bad faith, they have misrepresented proof, that they are irrational

and even mock their religious beliefs.




party initially submitted the purported orders, and
upon the request of the Tribunal the Respondents
did submit them. What was submitted (as
understood from the English translations submitted)
appears in form to be two effectively identical
purported injunction orders, so-called

“precautionary measures,” which may have been
issued on January 12, 2023 by Judge Juan Gustavo
Vasillas Solano of the Seventh Civil and
Commercial Court in Lima. The Orders purport to
direct the Company not to alter the status and
[“ordinary and natural”] powers of Ms. Merino and
Mr. Garzaro as Managers of the Peru Company
Subsidiaries, for the duration of the Peru
Arbitration. However the Orders bear no manual

signature of the identified judge or any other officer

But when he analyzes an injunction from Peruvian courts, it uses
incredibly cautious terminology. They dare not call a “judgment”
a “judgment,” or a “precautionary measure” a ‘“precautionary
measure.” They are careful to use expressions such as "supposed"

or "apparent" or similar.

Viewed in isolation this would not seem important,’ but the AAA
must see it in the general context of what is being raised in this
challenge and the various attitudes shown by the arbitrators that let
it appear to any reasonable person that there is no longer a way to
resolve impartially._The Tribunal is aware that reasonable and
measured action involves the use of words such as "alleged" or
"apparent", but that awareness is only used with one of the Parties.
With the Respondents, it does not care at all and even points them

out as liars or accuses them of committing criminal acts.




of the Court. The translated documents bear
indications that a digital signature may have been
given by someone, but this is unclear — both as to
the presence of a digital signature of a Judge and as
to the effect if any of a digital signature in the

issuing court

This is a clear favoritism towards the case presented by one of the
parties and is a further sign that the Tribunal is no longer capable

of acting impartially.

82

Our concerns about the authenticity of the Orders
(in particular whether they are, rather, proposed
Orders in the electronic file of the Court that still
await the imprimatur of a Judge) were intensified
upon receipt of a written opinion about the process
applicable to service of the Orders, authored by the
Peruvian co-counsel for the Company designated by
Respondents, dated February 1, 2023 and submitted
as evidence by Respondents on that date. (Ex. R-

27). According to that opinion, there are three

The Court's bias goes so far as to question the authenticity of court
orders issued in Peru. It is simply their eagerness to favor the
position of one of the parties that leads the Court to skip all lines

of restraint in its assertions.

Seen in isolation, this would not seem important, but the AAA must
see it in the general context of what is being raised in this challenge
and the various attitudes shown by the arbitrators that let any
reasonable person know that there is no longer any way to resolve

impartially




possible methods for service abroad on the

Company, as a British Virgin Islands company

84

This, together with the undisputed fact that the
purported Orders have not been served, supports our
determination that the purported Orders play no role
in our consideration of PPT/AMLQ’s interim relief

application.

The Arbitral Tribunal shows no shame when it refers to the
Respondents and speaks of them acting in bad faith,
misrepresenting evidence, irrational and even mocking their

religious beliefs.

But when it analyzes an injunction from Peruvian courts, it uses
incredibly cautious terminology. It is not just an injunction. They
are careful to use expressions such as "supposed" or "apparent" or

similar.

That is clear favoritism towards the case presented by one of the
parties and is further evidence that the Tribunal is no longer

capable of acting impartially.




Seen in isolation, this would not seem important, but the AAA must
see it in the general context of what is being raised in this challenge
and the various attitudes shown by the arbitrators that let any
reasonable person know that there is no longer any way to resolve

impartially

124

An award we made in 2022, now enforced as a
Judgment in the Southern District of New York,
requires the Company to be sold. And Respondents,
rather than cooperate in putting the Company out
for bids and focusing efforts on maximizing the sale
price, offer reasons why they lack power, or should
be excused from exercising the

power they have, to force the FACCs and Manager
Claimants to drop the Foreign Arbitrations --

arbitrations whose very existence can be expected

The partiality of the Tribunal even causes them to be less careful
with their expressions against the Respondents. The Tribunal is
very cautious when referring to the Claimants and their case or to
anything that may harm them, but when they refer to the

Respondents, they call them irrational.

This different terminological approach is just a sign that the
Tribunal has already lost the characteristic required of it by the

AAA rules. That is why they must be separated.




to chill investor interest in the Company. Such
conduct is

irrational.

Seen in isolation this wouldn't seem important, but the AAA needs
to see it in the overall context of what's to come Raising in this
challenge and the various attitudes shown by the arbitrators that let
any reasonable person know, that there is no longer any way to

resolve impartially.




Appendix No. 6., Manifest Partiality in Procedural Order 2023-09.
Summary:

On October 26, 2023, the Arbitral Tribunal issued a Procedural Order deciding to allow the Claimants to include new claims and
reiterated that our represented parties cannot expect their counterclaim to be heard, who knows until when.

In addition to what has already been evidenced in the three previous annexes, the Arbitral Tribunal once again exhibits its bias,
and this time, it even preempts in a procedural order what it will decide on at least one of the new claims. The Arbitral Tribunal not only
suggests that our represented parties could be associated with the so-called 'foreign arbitrations' or may be instigating them or have the
ability to influence their outcome (which we deny), but now it takes a leap, without clear rationale, and asserts that our represented
parties are the ones who initiated those foreign arbitrations. This is one of the premises it relies on to state that it will examine the new
claim for damages allegedly resulting from the foreign arbitrations. If the Tribunal has already decided in a procedural order that our
represented parties initiated the foreign arbitrations, it has already determined a breach and has anticipated that there will be a judgment
for damages. What the Arbitral Tribunal has considered in this order cannot be undone.

For the rest, the Tribunal insists on placing itself in the position of a judge, attempting to execute its own decisions and
maintaining obstruction so that our represented party cannot even present its counterclaim. This only occurs when dealing with a Tribunal
that has lost its characteristic of being impartial.

Page Transcription of the Procedural Order Partiality of the Arbitral Tribunal

3 (i1) Respondents have commenced other litigations and | the foreign arbitrations. It is no longer content with stating that they
arbitrations that Claimants allege to be harmful to the | may influence their termination or may perhaps instigate them;
prospects of a Company sale and/or the value to be | instead, it once again exhibits its bias by claiming, without any
obtained from such a sale, evidence, that our represented parties initiated these foreign
arbitrations.

Examples of such costs that Claimants now seek to | But the main issue this entails is that the Tribunal would have
recover as damages are compensation of Mr. Gaitan and | already decided at least one of the new claims by the Claimants.
Ms. Echeverria as Company officers, defense costs for | By already determining that our represented parties initiated the
the foreign arbitrations and BVI litigation, and the fees | foreign arbitrations, the Tribunal has effectively decided that there
and expenses of Company counsel in this arbitration and | is liability for the costs allegedly incurred by the Claimants in those

foreign arbitrations.




other proceedings in which the Company has been named
as a party

How can the Tribunal distance itself from what it already asserts
when it claims that our represented parties initiated those
arbitrations? Regardless of any evidence presented against it in the
upcoming phase of the arbitration, it is no longer reasonable to
think that the Tribunal can impartially resolve the matter.

This is not just a mere bifurcation of a process in which the
Tribunal anticipates that it will first address the merits of a dispute
and, if necessary, subsequently quantify the damages.

In this case, the Arbitral Tribunal transitioned from its Partial
Award 3 to the procedural order without anyone requesting it. In
Partial Award 3, it incorrectly considered that our represented
parties might be instigating or could influence the termination of
foreign arbitrations. However, it now asserts that our represented
parties initiated them. Therefore, how can it render an award
impartially on what it has already determined and resolve the new
claim? It is simply impossible, and that is why it should recuse
itself.

Objection to Claim for Breach of Contract/Violation of
AAA Commercial Rules (damages) Claiming Arbitration
Fees3: Overruled

The partiality of the Arbitral Tribunal and its preconceived notions
about the Defendants lead it to the absurdity of disregarding what
is already stated in the AAA Rules when one of the parties fails to
cover the arbitration costs fully or partially. Now, it seeks to
address the issue to eventually determine whether the AAA Rules
have been complied with or not.

It is the AAA's responsibility to determine what the parties have
covered and the proportion in which they have covered it, and it is
the AAA's duty to apply its own rules regarding that incident.
However, the Tribunal's eagerness is to absolutely force everything
because it no longer possesses the characteristics required to fulfill




its role. It seeks to sanction from all sides because it has already
decided the fate of our represented parties

Accordingly, Respondents’ application to lift the stay of
proceedings on Respondents’ counterclaims is denied.

The Tribunal accepts absolutely everything of the Claimants, and
the Tribunal does not accept even the most fundamental thing to
the Defendants. It does not even agree to take cognizance of the
counterclaim (which in any case it has already said that it will not
proceed because the construction of towers, according to the Court,
only benefits the Defendants).

The Arbitral Tribunal, considering itself a judge and having lost all
semblance of partiality, wants to enforce its own decisions and has
imposed as a condition for even taking cognizance of the
counterclaim, that the Respondents comply with Partial Award 1
and other procedural orders. An impartial tribunal must hear and
decide all claims submitted by all parties and, unless it declares
itself incompetent to do so (which has not happened in this case),
it must decide them. That's their mandate.

An impartial tribunal should never condition the consideration of
a claim in compliance with previous decisions. This is not a penalty
but an abusive exercise of its powers, indicative of being blinded
by the loss of impartiality, as it no longer recognizes its mandate.




Appendix No. 7., Manifest Partiality in the Chaiman’s Blog.

Summary:

We are fully aware that an arbitrator can give legal opinions of a public nature and that he can certainly be part of the academic
community that expresses different positions on different issues of arbitral work. What's more, that's not only understandable but
desirable. We recognize that in many cases, the opinions openly expressed by some professionals are elements to be taken into
consideration when selecting an arbitrator.

That is why we do not in any way question the fact that the Chairman of the Tribunal is very active on his personal blog. What
we do question because it helps to show the partiality with which the Tribunal is proceeding, is that through this blog he is commenting
on confidential aspects that have occurred in this arbitration and that, even worse, they may be giving anticipated positions or even
guides to some of the parties.

A Tribunal that prides itself on being impartial will be extremely careful not to issue opinions or advice on cases in which it is
participating, and which have not been concluded. Since the Chairman (and the other members) is not impartial, such care no longer
exists. It does not take any care to comment on details of disputes, the positions of the parties and the decisions that may be made in the
face of different petitions. What's more, the Chairman no longer even cares about the fact that through his opinions, he clearly exposes
his animosity against one of the parties.

Name and Date of | Transcription of Blog Article Partiality of Arbitral Tribunal
Article

On Contempt and | But if the Award regulates the conduct of | One of the issues that the Defendants have questioned the most in
Award Compliance | the losing party, as by specific performance | this arbitration is the authority of the arbitrators to impose certain
August 4, 2023 or an injunction, the merger of an Award | types of sanctions and to attempt to enforce their own decisions.
into a Judgment brings into play the court’s | The president of the Tribunal chooses to discuss this in his blog
powers to coerce compliance with its | without exercising any caution, failing to realize that

Judgments by imposing contempt | this could cause serious harm to the arbitration process and the
sanctions. credibility of the AAA as an administrator. An




impartial arbitrator would never have started writing about their
case. They would likely have waited until the

arbitration was concluded to avoid placing themselves in

a delicate position.

On

Contempt,

August 4, 2023

If a losing party in such a case is
determined to fight on, not only after an
adverse Award but beyond the judicial
confirmation of the Award, the contempt
scenario may arise. Arbitrators who sense
they are in a “fight to the finish” type of
case are well advised to understand how
the applicable law of contempt may have
an impact. What follows is a brief sketch
and discussion of some relevant aspects of
the contempt law landscape affecting
arbitration Awards in US federal courts.

Our represented parties have ample reasons to act as they have
and to challenge several of the decisions made

by the Tribunal. However, that is not relevant for the purposes of
this recusal. What is relevant is that, devoid of impartiality, the
presiding arbitrator undertakes the task of publicly narrating what
those consequences can be, and, of course, his reasoning and
speculations are also at the disposal of the Claimants, who can
make use of the advice that begins to be given here.

On

Contempt,

August 4, 2023

But if the Tribunal anticipates that non-
compliance, at any cost, may be the
objective of the losing party, arguments
that could be raised before the enforcing
court that the Award (as converted to a
Judgment by recognition) lacks a clear
conduct mandate ought to be anticipated in
the Award drafting. To take a recent
example, a US federal court denied a
contempt sanction where the alleged non-
compliance with the Award/Judgment was
the refusal to grant the applicant two
appointees to a corporate board of

The presiding arbitrator no longer takes any care in his words. He
is clearly talking about this arbitration. One of the orders that the
Tribunal claims has not been complied with precisely concerns
the reinstatement of individuals on the board of directors of the
Continental

group. The arbitrator is well aware of this, and therefore, having
lost impartiality, openly speaks about it, using it as an example.
With some discretion, it may be acceptable for an arbitrator to
comment on a concluded case, but an arbitrator can never be
commenting on a case in which they are currently involved and
that has not yet been decided. This is also a clear indication of
their bias and, in the eyes of any reasonable person, shows that
they are no longer capable of resolving the matter impartially




directors. The stumbling block for the
applicant was that the Award/Judgment,
while it recognized the ongoing validity of
the agreement that provided the right to
have two seats on the board, did not direct
specifically that the losing party should
implement  the  applicant’s  board
nominations.

On

Contempt,

August 4, 2023

So while it may be anticipated that the
well-resourced and determined losing
party may litigate over recognition of the
Award all the way to a denial or grant of
review in the US Supreme Court, a process
that might consume several years, the
coercive force of a contempt sanction may
be sought (barring a stay)once the
Judgment has been entered and after the
passage of any deadline for compliance
fixed by the Award/Judgment.

This is the height of impropriety and is utterly scandalous. The
presiding arbitrator goes so far as to suggest the type of actions
that can be taken in the example he is discussing. And the example
he is discussing is precisely

the arbitration in which we are involved.

The AAA not only needs to disqualify the arbitral tribunal but also
should sanction the presiding arbitrator for

having violated ethical duties of conduct.

On

Contempt,

August 4, 2023

US federal
incarceration as a civil contempt sanction,
upon the theory that the contemnor goes
behind bars while holding the keys to her
release: compliance with the Judgment
turns the latch. And the coercive effect of
such a sanction may have international
commercial dimensions that begin before
any actual arrest and lockup

law  permits  coercive

This is the height of impropriety and is utterly scandalous. The
presiding arbitrator goes so far as to suggest the type of actions
that can be taken in the example he is discussing. And the example
he is discussing is precisely

the arbitration in which we are involved.

The AAA not only should disqualify the arbitral tribunal but also
must sanction the presiding arbitrator for having

violated ethical duties of conduct.




On Contempt,
August 4, 2023

The prototype may be the non-
US controlling person of a foreign business
entity, who may travel to the United States
regularly to carry on business and may also
have one or more US places of residence
for herself and her family. For that
person, the coercive effect of incarceration
as a civil contempt sanction may begin
with the Court’s order to notify US
Customs and Border Protection to detain
the contemnor upon her attempt to enter the
US for any purpose. Judges may naturally
prefer to test the efficacy of monetary civil
contempt sanctions before ordering
incarceration, but upon a proper record
concerning a conduct,
business practices and obduracy, a
confinement order as a contempt sanction
for non-compliance with a judicially-
confirmed Award may be obtainable.

contemnor’s

The preceding paragraphs are sufficient to conclude that the
presiding arbitrator has lost all sense of direction and

is no longer capable of distinguishing his role as an arbitrator from
the role of an advocate for one of the

parties.

Here, he skips three more lines and dares to suggest what should
be done with Mr. Jorge Herndndez. It was just a

little short of the presiding arbitrator mentioning the name of our
represented party, but nothing was missing for him to tell the
Claimants what action they should consider: restricting Mr. Jorge
Hernandez's entries to the United States.

The AAA must seriously ask itself: Would an impartial arbitrator
do this? Would an arbitrator under the standards of the AAA do
this? Is it viable for the AAA to tolerate this type of behavior
without any consequences?

On Contempt,
August 4, 2023

Suppose the judicially-confirmed Award
directed specific

performance of a contractual obligation. If
coercive sanctions prove unfruitful, may
the applicant obtain in a compensatory
civil contempt judgment a sum of money to
be substituted for the unattainable specific
performance? Does the question of
damages as an alternative remedy for the

Once again, it is the presiding arbitrator guiding one of the parties
and telling them what they can do or at least

consider doing.

The AAA must seriously ask itself: Would an impartial

arbitrator do this? Would an arbitrator under the standards of the
AAA do this? Is it viable for the AAA to

tolerate this type of behavior without any consequences?




contract breach remain arbitrable? Or does
the judicial confirmation of a conduct-
regulating Award transform what would
be, in other circumstances, a squarely
arbitrable issue of breach of contract
damages, into a matter of Judgment
enforcement that is exclusively in the
judicial realm? Or are both solutions
possible, with the claimant/applicant
having the option to pursue one or the
other?

Gotham Novit Curia,
November 2, 2023

The Tribunal in a partial final award has
decided that it will impose a sanction by
entering a contemporaneous procedural
order, and specifies in the PFA that relief
from the sanction may be obtained only
upon the fulfillment of certain conditions.
The entire subject matter of this PFA is
what if any sanction should be imposed and
what should be the conditions for relief
from the sanction. No merits claims are
resolved in this PFA. The affected party
applies for relief from the sanction, admits
that only some of the PFA conditions for
relief have been met, but advances no legal
arguments about how the functus officio
doctrine (or the limits in the agreed
arbitration rules on modifying an award)
impacts the Tribunal’s power to grant the

The presiding arbitrator no longer takes any care in his words. He
is clearly talking about this arbitration. This is

exactly our case. One of the discussions that has taken place in
this

arbitration is whether the Tribunal has acted functus officio. The
Defendants have expressed it several times,

and the Tribunal has come out to defend itself on multiple
occasions. This is exactly our case. In Respondents' October 11,
2023 submission to the Tribunal in response to the Tribunal's PO
2023-07, Respondents requested relief from the sanction staying
their counterclaims on the basis that we had complied with what
we could to the extent we could but non-compliance of
Claimants and other circumstances make it impossible for us to
fully comply.

Now the president of the Tribunal does it publicly. With some
discretion, it may be acceptable for an arbitrator to comment on a
concluded case, but an




requested relief. The presiding arbitrator
taps into her preferred legal research tool,
refreshes her recollection on the leading
cases defining the contours of the functus
officio doctrine and its exceptions, and
with agreement of the co-arbitrators after
sharing those cases, invites the applicant to
submit written comments on how the
making of an award bears on the Tribunal’s
power to grant the requested relief under
the functus officio doctrine or other limits
on Tribunal powers to modify an award.
Has the Tribunal exceeded its powers or
otherwise encroached on a procedural
norm by “doing its own research”? I put the
term in quotes here, because what the
Tribunal has in fact done is not to embark
on independent research for a Tribunal-
motivated legal solution that the movant
has not addressed, but has simply resorted
to its recollection about a well-established
universe of case law concerning a legal
doctrine affecting the power of the
Tribunal that obviously ought to bear on
the decision. It seems unlikely that the
functus officio doctrine is inapplicable just
because the parties fail to mention it,
although they might agree to dispense with
it.

arbitrator can never be commenting on a case in which they are
currently involved and that has not yet been

decided. The Tribunal invited these comments in our case on
October 17, 2023

This is also a clear indication of their bias and, in the eyes of any
reasonable person, shows that they are no longer

capable of resolving the matter properly.




In this instance the Tribunal elects not to
present specific cases for comment because
relevant principles might be found in
various cases and the applicant, having the
burden of persuasion, does not deserve to
have the Tribunal conduct

legal research for (or against) her.
Depending on what is received from both
parties, there would be another
opportunity if the briefing is inadequate to
ask both sides to comment on specific
cases that the Tribunal might be inclined to
cite in a ruling. This is not to suggest,
however, that a Tribunal must always
revert to the Parties for comment on
specific cases if it wants to cite a case that
neither party has cited. One consideration
is that if the decision involved is a
procedural matter, an aggrieved party may
seek to have the order vacated or modified
by the Tribunal and may argue that the case
law the Tribunal cites is inapposite.
Another

consideration is that if the Tribunal’s
question seeking comments is adequately
phrased, the case law the Tribunal cites is
unlikely to be obscure and reasonably
ought to be

found in competent research by the parties




Gotham Novit Curia,
November 2, 2023

EXAMPLE NO. 3. Suppose one party has
sought issuance of an arbitral subpoena
that would require a witness in California
to testify via Zoom in a New York-seated
arbitration. The other party objects to the
subpoena in various respects but raises no
issue about the Tribunal’s power to
command Zoom testimony from a non-
party. But one or more Tribunal members,
tapping the databases of their own
recollections in the first instance, know
there is case law on both sides of the
question of arbitral power to require non-
party Zoom testimony under FAA Section
7. In an email to the Parties, the Tribunal
mentions a few of those cases and directs
the parties to comment on what they
believe to be the right approach.

This recourse to case law that has not been
mentioned by either party has nothing to do
with the merits directly — although the
non-party’s evidence might well affect the
outcome. Rejection of JNA in a common
law environment should not mean that
arbitrators must pretend to forget

about an unsettled and controversial issue
of arbitral power that is well known to
them but possibly much less familiar to the
parties.

The presiding arbitrator, commenting on one of the incidents that
have arisen in this arbitration.
With some discretion, it may be acceptable for an arbitrator to
comment on a concluded case, but an arbitrator can never be
commenting on a case in which they are currently involved and
that has not yet been decided.
This is also a clear indication of their bias and, in the eyes of any
reasonable person, shows that they are no longer capable of
resolving the matter properly.







