January 4, 2024

Via Email

Luis M. Martinez, Esq.

Vice President

International Centre for Dispute Resolution
150 East 42" Street, 17% Floor

New York, NY 10017

martinezl (@adr.org

Re:  Telecom Business Solution, LLC, et al. v. Terra Towers Corp., et al.
Case No. 01-21-0000-4309

Dear Mr. Martinez,

1. Respondents Terra Towers Corp., TBS Management, S.A., and DT Holdings, Inc.
(“Terra”) respectfully submit their Reply in support of Terra’s December 4, 2023, Rule 18
Objection (the “Objection and “Reply”) regarding the fitness of this Tribunal. Terra’s Objection
should be granted by the International Center for Dispute Resolution (“ICDR”) and this Tribunal
should be disqualified.

INTRODUCTION

2. This Tribunal has violated the broader obligation to behave impartially—again—in
this proceeding as exemplified by the recent order of the Tribunal illustrating the perverse arbitral
process which has transpired before the ICDR. See PO 2023-14 (December 28, 2023) attached as
Exhibit A. Claimants’ Telecom Business Solution, LLC, LATAM Towers, LLC, and AMLQ
Holdings (Cay), Ltd. (collectively “Peppertree”) opposition is more of the same hyperbole and
vitriol intended to divert the ICDR’s attention from the fitness of this Tribunal which is at issue.!
See ICDR Proceeding attached hereto as Exhibit B. Peppertree’s (“Sharefile”) is its own
speculative narrative of the record produced by this Tribunal which when viewed objectively
demonstrates partiality against Terra in violation of the Code of Ethics for Arbitrators in

' Disgruntled, unhappy, tremendous, vigorously, enormously, extraordinarily, desperate, purported grievances—
extensive, huge, highly, retaliatory, intimidation, harassment, willing to do—and say—anything and everything—
desperation, gamesmanship, inexplicable, enormous, extraordinary, extreme, ignores black letter-law—repetitive,
obviously, highly, flimsy, with no factual support whatsoever—mockery of this arbitral forum, amateur-hour
gamesmanship, egregious, irreparably, three years ago, over $200 million, hundreds of millions of dollars, many
millions of dollars, over $2 million, over 32 million—entirely, incredibly disruptive, wasteful, and time-consuming—
the opposite of the efficiency and economy arbitration is supposed to provide—simply, enormous, unwarranted,
nowhere close—whose finances, undisputed, flagrant, routinely craft remedies, demonstrably, ridiculous on its face,
craft its own sanction, routinely—crafted by the Tribunal—intentional, threatened, withdrawal—utterly meritless and
provide no basis—fulsome, the law is clear that adverse rulings are insufficient—particularly offensive, complaining—
failure, to support their arguments with facts; instead, speculation, unfounded contentions—wholly fail—to
demonstrate, fabricating false facts—propounding a ‘false narrative’—to the Tribunal—arbitrators cannot remain
impartial—there is simply no support for such an argument—necessarily, everyday occurrence, egregious, deceiving,
grossly, secret, in an attempt to support, breached duty of candor—highly, improper, explicitly rejected, meritless,
absurd, feign outrage—have since withdrawn, unsurprising, misrepresentations, gripes, criticisms, incoherent,
complaint, improperly duplicative—nonsensical, simply, clearly, indisputably, paying—incontrovertible violation—
simply, possibly, reflect bias—merely, expressly, half-dozen, merely, countless, whole body—actually engaged in
misconduct similar to the type of misconduct described in Chair Goldstein's posts—own egregious conduct.
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Commercial Disputes (the “Code”), and the Statement of Ethical Principles (the “Principles”). See
Ex. B. The ICDR should continue to focus on the fitness of this Tribunal and restoring confidence
in these proceedings for both sides of the aisle.

3. Deep-seated antagonism against Terra, which favors Peppertree and makes fair
judgment impossible is displayed in On Contempt, one of the blog posts of the Chair. A reasonable
person considering all the circumstances set forth in Terra’s Objection and Reply would have to
conclude that this Tribunal is partial against Terra. Peppertree’s repeated and recent
mischaracterizations before the ICDR should also not be ignored because the Chair himself lays
out the game plan for Peppertree to follow—as any coach would—in On Contempt where the Chair
teaches the need to establish “a proper record concerning a contemnor’s conduct,” which is what
Peppertree and the Tribunal attempt to do as Phase II approaches in this multi-forum war. The
ICDR and the ARC need look no further than the most recent sua sponte order of the Tribunal
where the Tribunal sua sponte enjoins the Parties and mandates censoring of Jus Mundi and
removing from publication publicly available documents, and enjoins the parties from assisting
or participating in a threatened publication in Central America even though Terra immediately
demanded from the Company counsel that the purported source of that publication, Jorge Gaitan,
the CEO of the Company who is represented by counsel in these proceedings be required to
respond to two very simple and relevant questions: did he speak to the purported journalists and
has he spoken to any journalist. The Tribunal promptly refused any inquiry, yet it sees fit to sua
sponte enter the attached injunction without notice to any of the parties, without taking evidence,
in fact, affirmatively refusing to take the most relevant evidence which would have been
inquiring of the purported source of the journalist’s communication. Ex. A.

4. The Tribunal has recently issued several sua sponte Orders swayed by self-interest,
purported public clamor, and “potential reputational harm.” Peppertree has engaged in several
instances of mischaracterizing the facts against Terra and its counsel, before the ICDR right before
the Tribunal issued its most recent sua sponte Order. See Ex A and B. The Tribunal is not
conducting these proceedings in accordance with the Parties’ desires concerning confidentiality
(ECF No. 189), yet the Tribunal is attempting to the regulate the Parties by directing specific
performance (enjoining) of a contractual confidentiality obligation based on the Chair’s “potential
reputational harm” expressed in its November 28, 2023 order, which bears on the efficacy of this
arbitral process. See Ex. A. The Tribunal is not conducting these proceedings in accordance with
the Code and is also interfering with separate judicial proceedings in the Southern District of New
York (SDNY). See Ex. A at App’x 3 (attaching Terra’s submission which references a public
filing).

STATEMENT OF FACTS

5. On December 28, 2023, the Tribunal issued the most recent procedural order
attached as Exhibit A. The Order followed an inquiry from a purported journalist acting at the
request, purportedly, of the Company’s CEO, Jorge Gaitan. See Ex. A at App’x 2. Immediately
after having received notice from the Tribunal of this purported journalist’s inquiry addressed to
the members of the Tribunal, Respondents demanded that the Company’s counsel, and counsel for
Jorge Gaitan, respond to whether or not Mr. Gaitan had been communicating with the purported
journalist, or any journalist at all. /d. The Tribunal immediately refused the request. While the
Tribunal seeks to order a mandatory injunction addressed to the parties, Exhibit A, presumably for
the ostensible purpose of preserving the confidentiality of these proceedings to protect its own
reputation, the Chair engages in public comments on issues relevant to these proceedings on the
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Chair’s own blog disguised as “commentaries” on arbitration. See On Contempt and compare EX.
A, and B. The back-drop for the Chair’s blog post (On Contempt) is the Second Partial Final Award
issued in these proceedings, which is still pending before the SDNY on a petition to confirm and
a cross petition for vacatur, where the Second Partial Final Award attempts to regulate the conduct
of the losing foreign business entity by denying their right to counsel—amongst other things. The
Second Partial Final Award is a matter of public record where the Tribunal addressed its own
partiality as “unwarranted.” 2PFA at 4.

a. In the Second Partial Final Award, the Tribunal found that “an
undisputed evidentiary record in this case [shows] that a single individual, Jorge
Hernandez, controls DTH and each of its individual-country DTH Affiliates...”
2FPA at 19.

b. The Second Partial Final Award further found, “Under Guatemala
law...in Guatemala...Terra and DTH, the Respondent entities to which our
production orders were directed, are Panama and British Virgin Islands entities,
and Jorge Hernandez is a resident of California.” 2PFA at 20.

6. On Contempt, the Chair’s public blog, advised the applicable law of contempt,
provided the relevant aspects of the contempt law landscape affecting arbitration awards in US
federal courts, and discussed the coercive effect of notifying US Customs and Border Protection
in the context of an international commercial dispute. And the Chair stated:

a. Before a contempt sanction may be imposed, it must be shown by the
applicant that the conduct required by the judgment or order was clear and
unambiguous...Cf. Ex. A (enjoining Terra); “On Contempt” Blogpost.

b. The prototype may be the non-us controlling person of a foreign
business entity (Terra), who may travel to the United States (Mr. Hernandez)
regularly to carry on business and may also have one or more US places of
residence for herself and her family. Cf. Ex. A; “On Contempt” Blogpost.

c. Suppose the judicially confirmed Award directed specific
performance of a contractual obligation. Cf. Ex. A; “On Contempt” Blogpost.

d. Upon a proper record concerning a contemnors conduct,
[speculative hyperbole], a confinement order as a contempt sanction for non-
compliance with a judicially confirmed Award may be obtainable. Cf. Ex. B; “On
Contempt” Blogpost.

7. The coercive effect of incarceration as a civil contempt sanction may begin...1d.;
now see Ex. A. The Chair’s blog post On Contempt was posted live on August 4, 2023. And only
five days later, on August 9, 2023, the Chair issues Procedural Order 6 seeking comments from
the parties asking “[d]oes the Tribunal retain jurisdiction after the First Partial Final Award to
award money damages for the breach of contract found to have occurred in PFA-1? How is the
answer to that question affected by the ability (or not) of Claimants to apply in the Southern District
of New York for compensation in the form of a contempt sanction for alleged non-compliance
with the Judgment enforcing PFA-1?” Taking the Chair’s blog post and the procedural order
issued only five days later, Peppertree was given both a seat at the table and their argument on a
silver platter.



8. Then, the Tribunal’s sua sponte November 28, 2023 Order was issued. And on
November 30, 2023, Peppertree, in response to the Tribunal’s sua sponte inquiry as to whether the
Tribunal should direct the Parties to seek relief in the SDNY to reinstate the sealing of submissions
in connection with motions pending before the SDNY (other than the public version of PFA-2),
stated “there is no need for the Tribunal to direct either the undersigned counsel or our clients to
seek such relief in the SDNY.” Cf. Ex. A (“use all reasonable means at [Peppertree’s] disposal to
the extent required to bring about removal from the Internet entirely, materials from the Southern
District docket...”). L.e., parity of the moving papers.

0. On November 30, 2023, Peppertree, in response to the Tribunal’s sua sponte inquiry
as to whether the Tribunal should direct the Parties to attempt to cause Jus Mundi to remove from
its website all information about the case other than the public versions of the Tribunal’s Awards
and the SDNY decisions/judgments confirming them (and whether such a direction could as a
practical matter be effectuated by Jus Mundi), stated “it is unnecessary for the Tribunal to direct
the Parties to take this action, but will comply with whatever the Tribunal orders.” Cf. Ex. A (“use
all reasonable means at [Peppertree’s] disposal to the extent required to bring about removal from
the Internet entirely...materials published on Jus Mundi other than the Partial Final Awards and
Judgments that the Southern District docket published on Jus Mundi”). L.e., censorship of a legal
database with public records and a right to access them.

10. On December 20, 2023, Peppertree, in response to the Tribunal’s sua sponte inquiry
as to whether Terra, and Mr. Rodriguez and his firm, by a public filing in the SDNY, willfully and
with such disregard violated the Tribunal’s directive concerning “potential reputational harm,”
stated “[we] have insufficient knowledge and information” while deferring to the Tribunal’s
discretion, obviously. Cf. Ex. A, and B. Yet in opposition to Terra’s Objection, Peppertree argues
On Contempt “merely” discusses “abstract” legal issues that have surfaced in this arbitration, and
that On Contempt “merely” discusses “abstract” recent case law on issues in arbitration both
related and “unrelated” to legal issues that have arisen in this arbitration “ranging” from award
enforcement and compliance to “remote” third-party hearings. Sharefile at 17 (obfuscating On
Contempt to mislead the ICDR).

11.  Peppertree also argues—to the ICDR—that “nothing” in the posts actually
identifies the parties to this arbitration or indicates that the matters described in the post “arise”
“from the arbitration.” /d. (breaching their duty of candor to the ICDR).

MEMORANDUM OF LAW
I. Legal Standard.

12. A Tribunal can be subject to disqualification for partiality or lack of independence,
inability to perform their duties in good-faith, and any grounds for disqualification provided by
applicable law. Galilea, LLC v. AGCS Marine Insurance Company, 427 F. Supp. 518, 526 (SDNY
2019). The ICDR should utilize the four-part test set forth in Terra’s Objection in determining
whether this Tribunal should be disqualified, in combination with New York precedent. E.g.,
Direct, Continuing, Substantial, and Recent; see Matter of Excelsior 57" Corp. (Kern), 218 A.D.
2d 528, 532 (1% Dept 1995). Weighing those factors together serves as a guide for the ICDR to
determine whether this Tribunal should be disqualified. Galilea interprets Rule 18 and provides
that a party must demonstrate the arbitrator is partial in a manner that is direct, and not speculative.
Terra will demonstrate objectively that this Tribunal is evidently partial against Terra and that its
objection to the continued service of this Tribunal should be granted.
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13.  Arbitrators can be disqualified for failure to hear and examine matters faithfully
and fairly, when the moving party proffers evidence that showed: (1) the arbitrator would be deaf
to the testimony or blind to the evidence presented; (2) a real possibility that injustice will result;
(3) arbitrator statements about a Party’s conduct supported a finding that an arbitrator would be
unable to hear evidence fairly, particularly in light of the fact that the arbitrator had already heard
evidence and their actions showed evident partiality. Kern at 531 (noting both sides should appoint

somebody who was not involved in the prior arbitration because there was “so much hostility in
it.”). Cf. Ex. B.

II. Argument.
A. The Chair’s Blog is a Continuing Threat to Phase II.

14.  Peppertree’s opposition attempts to mislead the ICDR in arguing nothing in the
posts actually identifies the parties to this arbitration or indicates that the matters described
in the post arise from the arbitration. The argument is sheer sophistry. The blog does not name
the parties to this proceeding, that is certainly true, but the blog refers to foreign defendants not
complying with an Award, enforcement of that Award via contempt proceedings, and those same
issues are being litigated — and are yet to be determined — in Phase II of these proceedings. On
Contempt demonstrates the subjective intent of the Tribunal and each communication from the
Chair with his signature block directs the Parties to the Chair’s public blog, which will continue
to threaten these proceedings unless this Tribunal is disqualified. The Chair’s public comments on
its own blog discussing the very issues pending for decision before him and this Tribunal, in
advance of any decision, or the taking of any evidence, unmistakably reflects a predisposition of
the Tribunal on how it will determine the pending issues, not the least of which includes the fact
that it is not a mere coincidence faken from thin air that the Second Partial Final Award refers to a
foreign individual who is a party to these proceedings, Jorge Hernandez, and On Contempt uses
the exact factual pattern in the Second Partial Final Award as the basis for the Chair’s
commentaries. The parallels are undeniable. The evidence presented here will fall on deaf ears.
And this Tribunal should be disqualified for enabling speculative partiality directed towards Terra
and any individual who stands beside them, through public comments from the Chair on a personal
blog. Ex. B. On Contempt and Gotham reveal the subjective intent of the Tribunal and its sua
sponte injunction which enjoins the Parties into censorship of Jus Mundi, a legal database which
sourced publicly available information transpiring in separate judicial proceedings in the SDNY—
which sets the stage for the contempt trap that the Chair foreshadowed in his own blog post. Supra
q16.

15. Peppertree is attempting to spin a “proper record concerning a contemnor’s conduct
with Predictable Speculative Clockwork framed for Peppertree by the Chair in On Contempt
prior to Phase II, prior to November 28, 2023, and prior to PO 2023-14. Peppertree’s last word or
“short response” attempted to sew confusion in the minds of the ICDR by attempting to disguise
the Tribunal’s perverse behavior and spinning it as “sour grapes” or the famous second bite at the
apple, because Terra “repeatedly lost and unanimously lost at nearly every turn and on every issue,
due to their own ineptitude.” Peppertree is actually just projecting due to a critical part of this
multi-forum war—the human component, a weapon—publicly demonstrated on the Chair’s Blog
(subjective intent). See Ex. A and B; supra 9 5-13, and 16. Cf. n. 2.

16. The Company located in Guatemala, Peru, El Salvador, Panama, and BVI, and is
before the ICDR in an Ethics proceeding where the Code should be upheld. The selective record



reflected in Peppertree’s Sharefile is reproduced by a party intent on obfuscating the issue for the
ICDR, which is not whether or not Terra has won or lost on the substantive issues before the
Tribunal, but rather whether this Tribunal is fit to continue service in Phase II of these proceedings
in light of the circumstances presented. The Tribunal is now purposefully veiling their violation of
the broader obligation to behave impartially by enjoining the Parties after the Tribunal denied
Terra’s request to determine whether Jorge Gaitan was purportedly talking to journalists. See Ex.
A. Terra is being treated partially by this Tribunal sua sponte, on the eve of Phase II, because the
Tribunal knows that Peppertree can access On Contempt and Gotham in the Chair’s internet blog
linked to the Chair’s signature block and knows that the Parties were previously prevented from
seeking out the truth, and continue to be prohibited from seeking the truth, by the same Tribunal.
1d.

17. Considering all the circumstances, like in Galilea, Terra has been provided the
opportunity to show evident partiality in a direct and not speculative manner. (Correlation does
not imply causation). Jus Mundi provides transparency—the Tribunal enjoins it from publishing
publicly available documents out of its own self-interest, addresses Terra as “Mr. Rodriguez,” and
provides Peppertree with the platform to speculate on January 8, 2024, to build that “proper” record
for contempt which the Chair’s blog teaches. Ex. A and B. Cf. On Contempt. The ICDR has the
authority and ability to step into the shoes of a reasonable person due to the Tribunal’s recent sua
sponte behavior on the eve of Phase II, which will continue as this Tribunal and Peppertree strive
to keep this proceeding a secret. See Y9 5-13, 16 (the Set-Up); 13-15 (contrary to the Parties
submissions (ECF No. 189)); and compare Ex. A (the Move) with On Contempt (the Gameplan)
and Gotham (proceedings, adversely affected by a partial Tribunal) (Ex. B).

18. The ICDR should continue to strive to restore confidence in these proceedings for
both sides of the aisle. Terra has demonstrated regard for the Code, the Principles, and the Rules
of the ICDR. Contra Peppertree’s December 29, 2023, Submission E.g., 4 throw anything at the
wall approach highlighted in direct contravention of the ICDR s directive concerning the Parties
in a transparent ploy to avoid the issue at hand—the fitness of the Tribunal, see also, e.g., Y 15
and 16.

B. This Proceeding is Partial against Terra and the Guerilla Factory.*

19.  Inanunprecedented move, this Tribunal desires license to publicly comment on the
prior disqualification motion filed in these proceedings to draw its own favorable inference, while
directing wholesale censoring of all judicial records regarding the same subject matter on a legal
database, and now by enjoining the Parties due to “potential reputational harm.” Taken together
with the fact that the Chair maintains a public blog where he comments on pending issues to be
decided in these proceedings, the fact that the Chair has license from Claimants to make public
comments on the prior disqualification proceeding and the corruption allegations that are public,
these recent events denote the extent of the bias and partiality of this Tribunal. The Tribunal
manipulates the record through omission (Ex. A) and speculative falsehood (Ex. B) to justify
enjoining Terra in the manner forecasted in On Contempt—Terra has taken good notes as well. See
Objection at Annex 7 (“Ms. Poldneff, I have a concern that an injunction order that says ‘other
steps that may be necessary’ is too indefinite to be enforced”). Cf Ex. A at Appendix 3
(Respondents were not ordered to do anything and nothing in that Order inhibits Respondents from
continuing to advance the positions that the Tribunal’s Partial Final Awards should be vacated on

2 Schwalm, Tony. Cf. the “multi-forum war.”



the basis of evident partiality and/or corruption, and that the Tribunal or one or more of its members
should be removed from the Tribunal based on misconduct). The Tribunal’s most recent Order
came after Peppertree stated censorship of Jus Mundi was unnecessary, that there was no need,
and that Peppertree had insufficient information. Supra 99 14 and 15. Yet the Tribunal sees fit to
sua sponte issue a mandatory injunction directing the parties to remove publicly available materials
from a third-party legal database, Jus Mundi, and enjoining the parties from assisting a potential
publication ostensibly initiated by Jorge Gaitan, the Company’s CEO, but who the Tribunal
protects by refusing Respondents’ very reasonable and logical request to have Jorge Gaitan
respond to the Tribunal and all the Parties as to whether he has in fact been the source of public
disclosure. In sum, this Tribunal claims it seeks to prevent any disclosure of any detail of this
arbitration, except that its Chair has license to make public comments about a prior
disqualification attempt and to make favorable inferences, its Chair has license to make public
comments about his own innocence of corruption, its Chair has license to make public
comments about issues pending in these proceedings in a public blog, but the Tribunal sua
sponte enjoins the Parties from any public comment — except Jorge Gaitan, the CEO of the
Company who ostensibly is promoting a publicity campaign but which the Tribunal refuses to
investigate — and the Parties are enjoined by way of a mandatory injunction to seek the
censorship and removal of public materials from a legal database. And this Tribunal is
supposed to be impartial and unbiased? No reasonable and objective person would think so.

20. It is unethical, and an objective demonstration of partiality to enjoin the Parties to
an ICDR proceeding to seal moving papers in the SDNY which provide parity to the awards on
the public docket, especially when that censorship is contrary to governing New York law and red
flags like the Second Partial Final Award are public, while waiting for the undetermined to play
out before the SDNY. See Ex. A. This proceeding cannot be confidential when the Chair is talking
to “researchers” and Peppertree waives confidentiality to grant the Tribunal authority to issue a
statement on his Blog.

CONCLUSION

21. In the dark city of Gotham the Tribunal stifled an investigation into Peppertree’s
CEO because only those details favorable to the Tribunal and Peppertree are subject to disclosure
and Terra’s “else” is not—eighteen months later. E.g., Tribunal’s denial of subpoenas to AMLQ's
parent company. That is continued and continuing partial treatment before the Tribunal, and in
light of the animosity demonstrated by Peppertree, the Chair’s Blog, the Tribunal’s partial
treatment, it is most certainly—Gotham. As opposed to proceedings before the ICDR that are
successful and rarely take nearly three years due to sua sponte violations of the broader obligation
to behave impartially. Peppertree will feign prejudice because Terra is demonstrating objectively
that this Tribunal is acting out of self-interest in violation of the Code. The Tribunal is acting out
of a subjective desire set forth in the Chair’s blog post, Gotham, to be partial against Terra.

22.  Peppertree’s highly partial awards are glaring, not sterling. See Ex. A and B. The
ICDR should grant Terra’s Objection and disqualify this Tribunal. Terra respectfully submits their
Objection and Reply for the ICDR’s determination and respectfully reserves the right to seek leave
to file a Reply in Support of Terra’s December 19 Objection. See Ex. B at December 21, 2023
(attempted theft of Reply(2) during the holidays in a predictable attempt to mislead the ICDR—by
Peppertree not Terra).

Date: January 4, 2024, Respectfully Submitted,
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