
TRIBUNAL’S REFUSAL TO HEAR EVIDENCE RELATED TO SQUEZZ OUT 
MERGER 

• On August 20, 2021 the Tribunal denied Respondents discovery request related to 
Claimants’ pattern of bad faith conduct in connection with their multiple attempts to steal 
the Company – a material breach of their implied duty of good faith under the parties’ 
operative agreements and legally sufficient to constitute an affirmative defense to 
Claimants’ requested specific performance in Phase 1.1 

 

• On December 15, 2021 the Tribunal rejected and refused to receive evidence related to 
Gaitan’s misconduct in the OFG matter as well as evidence that Gaitan and Peppertree 
had been circumventing the board approval process established by the SHA even prior to 
commencement of the arbitration.2 

 

• On December 20, 2021 the Tribunal again denied Respondents discovery request related 
to Claimants’ pattern of bad faith conduct in connection with their multiple attempts to 
steal the Company as well as related to Claimants’ collusions with Gaitan and Echeverria 
to fabricate the narrative underlying Claimants Motion for Emergency Interim Relief 
(“Second Discovery Request”),3 even though Respondents had presented the Tribunal 
with sufficient evidence to reasonably establish the existence of such pattern of bad faith 

conduct, including:  

 

o In 2016, Claimants’ attempt to strongarm Terra into accepting a loan from 
Goldman Sachs, the terms of which practically ensured that the Company would 

default allowing Goldman to seize all of the Companies’ shares (the “Goldman 
Loan”);4  
 

o starting in 2016, following Terra’s rejection of the Goldman Loan, Peppertree’s 
repeated wrongful rejection of tower developments to depress the value of the 

Company while Goldman Sach’s affiliate was building towers in Colombia in 
locations that Terra had presented to the Board for tower developments by the 

 
1  Respondents’ Letter Motion for leave to serve discovery, dated August 17, 2021.  
 

Tribunal order, dated August 20, 2021, denying Respondents’ discovery request in connection with Phase 
1. 
 
2  Tribunal rejection of portion of Tower Development Submission containing facts and evidence regarding 
Gaitan’s misconduct in connection with the OFG Project, dated December 15, 2021.  
 

Terra Letter to the Tribunal regarding tower development process, dated December 13, 2021.  
 
3  Respondents’ Letter to the Tribunal, dated December 9, 2021.  
 
4  Respondents’ Letter to the Tribunal dated December 9, 2021 at 4, ¶ 1 & ex. R-6 at 5, R-7 at 1. 
 



Company and that were rejected by the Peppertree-appointed directors – in 
concerted preparation for the squeeze-out merger;5   

 

o in 2018, Claimants’ tortious interference with the sale of the Company to PTI and 
ATC negotiated by Terra in 2018 with the approval of the Board;6 

 

o in 2020, Claimants’ “Proposed Torrecom Offer” that (i) was for less than market 
value, (ii) was to be financed by Goldman Sachs (if the Goldman Loan is any 
indication, under terms that would have ensured Goldman and Peppertree’s ability 
to seize the shares of the Company from Torrecom based on the terms of the 

seller financing described by Peppertree in their Answer to Terra’s Statement of 
Counterclaims)7 (iii) was presented to Terra by Claimants together with a fully 
negotiated, non-negotiable purchase and sale agreement that imposed post-sale 
restrictive covenants on Terra in violation of the Shareholders Agreement and 
gave Ranieri, as the Seller Representative named therein, the sole and exclusive 

right to act on behalf of all Sellers (including Terra) throughout the pendency of 
the sales process with Torrecom (including, without limitation, the sole and 
exclusive right to engage with Torrecom in connection with the due diligence 
process, make further downward adjustments of the headline purchase price based 
on any issues allegedly discovered by Torrecom during such due diligence 

process);8  
 

o in 2021, Claimants’ rejection of the good faith Redemption Offer which would 
have given Claimants the “divorce” they claim to seek in favor of a sales process 
they can manipulate to squeeze-out Terra;9 AND 

 

o Claimants’ collusion with Gaitan and Echeverria to fabricate the facts that formed 
the basis for their Interim Relief Motion based on their fraudulent 

misrepresentation that Gaitan was the CEO in an attempt to gain an advantage in 

 
5  Respondents’ Letter to the Tribunal dated December 9, 2021 at 4, ¶ 2 & ex. R-37, R-38, R-20, R-18. 
 
6  Respondents’ Letter to the Tribunal dated December 9, 2021 at 4, ¶ 3 & ex. R-13. 
 
7 PPT Answer to Terra’s Counterclaims, dated March 25, 2021, n. 11 (admitting that Peppertree had contemplated 
obtaining a security interest in the Torrecom SPV acquiring the Company: “One financing proposal discussed 

between Peppertree and Torrecom was that in order to support debt financing by a Goldman Sachs lending affiliate, 

the sellers (other than the Terra Respondents) could place some of their proceeds from the sale of the Company, pro 

rata, into an account of the Goldman Sachs lending affiliate for a limited period of time as collateral—in other 

words, market standard seller financing in the form of cash collateral. In the event that Torrecom defaulted on the 

debt financing and the Goldman Sachs lending affiliate foreclosed (i.e., if the sales proceeds were lost), those sellers 

would receive a minority equity stake in Torrecom.”).  
 
8  Respondents’ Letter to the Tribunal dated December 9, 2021 at 5, ¶ 6. 
 
9  Respondents’ Letter to the Tribunal dated December 9, 2021 at 6, ¶¶ 7-8. 
 



the arbitration.10  

 

The Tribunal provided no reason for their rejection of Respondents’ Second discovery 
Request.11 

• When mere days later on December 23, 2021, Peppertree’s counsel admits to having met 
with Gaitan in New York to discuss the events of September 28, 2021 meeting at 
Proyectos/Desarrolladora’s offices in Guatemala prior to Claimants filing their Interim 
Relief Motion,12 the Tribunal still saw no reason to address Respondents’ allegations of 
collusion between Claimants and Gaitan/Echeverria, nor did they accuse Claimant’s 
counsel of misleading the Tribunal by feigning ignorance of the events raised in 

Schachter’s October 11, 2021 submission to the Tribunal13 or accuse Claimants, Gaitan 
and/or Echevarria of violating the Tribunal’s prior rulings on information exchange, nor 
did the Tribunal demand that Claimants’ counsel become witnesses for their respective 
clients by calling them to testify, submit to cross examination and Tribunal interrogation 
on the matters they discussed with Gaitan and presumably Schachter. 

 

• On January 4, 2022 the Tribunal again rejected evidence related to Gaitan’s misconduct 
in the OFG matter.14 

 

• On January 20, 2022 the Tribunal denied Respondents’ discovery requested related to 
Claimants’ collusion with Gaitan and Echeverria to fabricate the narrative underlying 
Claimants Motion for Emergency Interim Relief in Respondents’ opposition to 
Claimants’ Motion to Compel Compliance and for Sanctions. The Tribunal denied this 
request obtusely claiming that “Claimants’ are not understood to be in possession of 
documents pertaining to compliance or non-compliance with the November 12 […] 
Order.”15 

 

• On February 24, 2022 the Tribunal issued the First Partial Award – awarding specific 
performance to Claimants – based on their determination that Respondents affirmative 

 
10  Respondents’ Letter to the Tribunal dated December 9, 2021 at 7, ¶ 9. 
 
11  Tribunal order, dated August 20, 2021. 
 
12  Peppertree counsel declaration in connection with Claimants’ submission on Reasonableness of attorneys’ 
fees, dated December 23, 2021 ¶ 18. 
 
13  Claimants’ counsel response to Tribunal invitation to file a motion for interim relief, dated October 12, 
2021. 
 
14  Tribunal rejection of Second Supplemental Submission re OFG Evidence, dated January 4, 2022. 
 
15  Tribunal order dated January 20, 2022 ¶ 7 (granting Claimants’ Motion to Compel Compliance (and for 
Sanctions), scheduling an evidentiary hearing limited to the issue of Respondents’ compliance or non-compliance 
with the November 12 Order - specifically excluding issues related to the removal of Gaitan/Echeverria or 
reconsideration of its November 12 Order - and denying Respondents’ Discovery request). 
 



defense of unclean hands was legally insufficient due to the fact that Claimants were 
seeking enforcement of their January 19, 2021 sale notice as opposed to the Proposed 
Torrecom Offer, intentionally omitting Respondents allegations, supported by evidence, 

of Claimants’ prior attempts to steal the Company with the Proposed Torrecom Offer just 
having been the most recent as well as Respondents’ reasonable allegation that 
Claimants’ would continue such pattern of bad faith conduct by using their ample 
resources and influence to manipulate to their advantage and to the detriment of the A 
Shareholders any sale process without the implementation of adequate safeguards to 

prevent such manipulation.16 Rather than issuing an award that required such safeguards 
for the protection of the interests of all shareholders, this Tribunal deprived the A 
Shareholders of the fruits of its contract by stripping it of its contractually negotiated 
protection – that the Company (acting through its Board) retain an Investment Bank - to 
prevent Peppertree from imposing its chosen investment bank, beholden to Claimants, to 

manipulate the sales process.  

 

• On December 13, 2023, the Tribunal again denied Respondents discovery request related 
to Claimants’ pattern of bad faith conduct to repeatedly steal the Company by limiting 
Respondents’ proposed subpoenas for ATC and PTI to the narrow issue of valuation as 
opposed to Claimants’ interference in the sale of the Company to ATC and PTI 
negotiated by Terra with the approval of the Board in 2018 – depriving Respondents of 
the ability to conduct discovery related to their affirmative defense of material breach by 
Claimants.  

 

• On March 1, 2024 the Tribunal denied almost all of Respondents’ discovery requests in 
connection with Phase II - all of which were related to Respondents’ assertion of its 
affirmative defense of material breach and fraud by Claimants based on their pattern of 
bad faith conduct to steal the Company including Claimants’ collusion with Gaitan and 
Echeverria to fabricate the narrative underlying Claimants Motion for Emergency Interim 
Relief for purposes of gaining an advantage in these arbitration proceedings. 

 

o The Tribunal justifies its denial of Respondents’ discovery requests on the basis 
that (i) the counterclaim related to the document request “does not have sufficient 
relevance and materiality as a defense rather than as a counterclaim,” or (ii) the 
document request is precluded by the Tribunal’s final determinations with respect 

 
16 Respondents’ Letter to the Tribunal dated December 9, 2021. Respondents Letter Motion to Conduct Discovery 
dated December 10, 2021 (“Terra does not oppose a sale of the Company, but rather vehemently opposes any sale 

process in which the B and C Shareholders could interfere because the course of bad faith dealing indicates that 

their true motive is not merely to exit their investment, but rather to squeeze Terra from the market in the Territory. 

Goldman’s own attorney admitted, in the December 1 hearing, they “don’t want [Mr. Hernandez] continuing to 
mess with the market.” Tr. 94: 11–12. If the Tribunal were to order a sale of the Company, it would leave Terra 

defenseless from having the B and C Shareholders again attempt a sham squeeze-out merger in order to obtain a 

greater profit for themselves while cheating Mr. Hernandez out of his share of a business he has spent a lifetime 

building. Moreover, after a sale of the Company, all that would be left are empty shell holding companies against 

which a judgment for damages would be meaningless. This Tribunal would thus be denying Terra any remedy at all, 

without even affording Terra the most basic due process by allowing it to conduct discovery and fairly present its 

claims.”). 



to conduct underlying the Tribunal’s prior determinations with regard to 
Claimants’ Interim Relief Motion.    

 

o The Tribunal again ignores Respondents repeated allegations supported by 
evidence that Claimants engaged in a pattern of bad faith conduct to steal the 
Company before the ink had dried on the parties’ signatures of the operative 
agreements. The fact that each of these instances of bad faith conduct is also a 
separately alleged counterclaim of Respondents is irrelevant. The Tribunal can 
still comply with the counterclaim sanction by simply refusing to award 
Respondents damages for their counterclaims – to the extent they are established. 
However, the counterclaim sanction does not permit the Tribunal to deprive 

Respondents of their ability to defend against Claimants’ claims with the truth by 
obstructing Respondents’ quest for the truth or to deprive Respondents of their 
due process right to establish and assert their affirmative defenses.  

 

o Respondents have repeatedly alleged that the 2016 Goldman Sachs Facility was a 
disguised attempt to take over the Company.17 If the intent of Claimants had been 
to take over the Company through the 2016 Goldman Sachs Facility it would 
constitute an attempt to defraud Terra as well as a material breach of the 
Shareholders Agreement – either of which is legally sufficient to constitute a valid 

affirmative defense against Claimants’ alleged claims. Moreover, it would show 
that Claimants’ narrative regarding Terra’s refusal of the 2016 Goldman Sachs 
Facility and regarding Claimants’ subsequent refusal to build towers was false. 
Yet the Tribunal still denied Respondents’ request for discovery of 
communications among Claimants in connection with the proposal and 

negotiation of the 2016 Goldman Sachs Credit Facility on the basis it “does 
not have sufficient relevance and materiality as a defense.”18  If, as 
Respondents contend, discovery had revealed that Claimants’ intent to use the 
2016 Goldman Sachs Facility to take over the Company through communications 
predating the parties operative agreements, then Respondents could show that 

such agreements were procured by fraud – a valid affirmative defense to ALL of 
Respondents claims and a valid basis to vacate all of the Tribunal’s prior awards. 
 

o Finally, the Tribunal made its determinations with respect to conduct underlying 
the Tribunal’s prior determinations with regard to Claimants’ Interim Relief 
Motion without a shred of evidence from Claimants, based solely on the false 
hearsay statements of Gaitan after refusing to allow discovery related to 
Claimants collusions with Gaitan and Echeverria which Respondents had 

requested on 2 prior occasions.  Respondents have the right to assert as an 
affirmative defense to Claimants’ claims that Claimants presented knowingly 

 
17  See e.g. Respondents’ Letter to the Tribunal dated December 9, 2021, and accepted by the Tribunal as a 
post-hearing brief in connection with the Phase 1 hearings. See also, Respondents’ Answer to Claimants’ 
Consolidated and Amended Statement of Claims dated October 25, 2023 ¶ 79. 
 
18 2024-05-20 PO 2024-04 #10. 
 



false, fabricated allegations against Respondents in order to manipulate the 
outcome of these proceedings - Claimants’ current attempt to steal the Company.   

 

• On March 5, 2024, the Tribunal granted ATC’s motion to quash the subpoena, mere 
hours after Respondents submit their response to ATC’s motion to quash alerting both 
Claimants and the Tribunal that Respondents had discovered that Goldman holds an 
interest in ATC, effectively proving that there is a link between ATC and Goldman in 
further support of Respondents’ allegation that Claimants interfered with Terra’s sale of 
the Company to ATC in 2018 in order for Claimants to be able to effect a subsequent 

squeeze-out merger.19   

 

• On May 3, 2024, only after Respondents demonstrated at the Torrecom Hearing on April 
19, 2024, that the financing proposal from Goldman Sachs presented to Torrecom for its 
acquisition of the Company assumed a capital structure for the resulting entity that 
included US $113 million rollover equity proceeds owed to Peppertree from the sale of 

the Company, the Tribunal issued Procedural Order 2024-10 prohibiting Respondents 
from using any of the evidence produced by Claimants.20   

 

• When Respondents frustrated Claimants’ last attempt to steal the Company through the 
Torrecom squeeze-out merger, Claimants initiated this arbitration.  What Terra has been 
staving off since 2015, is now being facilitated by this Tribunal. 

 

 

 

 
19 2024-03-04 Respondents’ response to ATC’s Motion to Quash. 
 
20 2024-05-03 Procedural Order 2024-10. 


