QUESTION46

Mr. Jorge Alberto Gaitan Castro, in his statement dated June 3, 2022, rendered
within the arbitration identified as AAA No. 01-21-00004309, conducted in the
State of New York, United States of America, asserts that the judicial system of
the United States and that of Guatemala are the same, essentially identical.
What is the opinion of the Guatemalan prosecuting attorney?

They are not the same; the processes are very different. The US uses the Anglo-

Saxon system and Guatemala uses the Roman system.

The US legal system is based on common law, the Anglo-Saxon legal tradition,
which emphasizes the central role of judges, jury trials, and case law established
in precedent cases. In Central America, including Guatemala, legal systems are
governed by a legal tradition with Roman-Germanic roots. These differences are
reflected in the judicial function and structure, the interpretation of the law, and
procedures.

A fundamental difference influences the role of judges: in the United States, they
are creators of law with each of their rulings, while in Guatemala, they are
enforcers of the law contained in codes. The differences go further: the judicial
structure in the United States is federal, with a jury system, while in Guatemala,
the procedural model is unitary at the national level, with only one system, based
on an inquisitorial model.

In the United States, the legal system is derived from the system that originated
in England and is characterized by incorporating jurisprudence that is not
contrary to the Constitution, under the mode! of judicial precedents from higher
courts, which is binding for similar cases. Additionally, judges have the power to
create rules of interpretation in cases of legal gaps and ambiguity.

In contrast, the Guatemalan legal system has its roots in legal bodies,
emphasizing the exhaustive codification of rules. It is a system of written laws, in
many cases compiled in codes, which are the primary source of law, while case
law is auxiliary and only in very specific cases can it become binding through
consistent rulings.

The sources of law in the United States of America are the Federal Constitution,
federal and state statutes, administrative regulations, and court cases. In
Guatemala, the sources of law are the Constitution, international treaties on
human rights, codes, laws, and regulations. The law is the primary source, and
case law is binding only in the case of contested rulings, five or three, depending
on whether they emanate from the Supreme Court of Justice in Cassation or the
Constitutional Court, referred to in this case as legal doctrine.

The federai system has federai and state courts (district courts, circuit courtg
and the Supreme Court), with autonomous state judicial systems.
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In Guatemala, there is a single Supreme Court of Justice as the highest court of
ordinary justice, and a Constitutional Court.

In the United States of America, federal judges are appointed by the President
and confirmed by the Senate, and in many of the states of the federation, there
are elections and appointments with special commissions.

in Guatemala, magistrates are elected through a nomination and election
system, and trial judges are appointed by the judicial system.

The adversarial accusatory system with jury trials, where prosecutors and
defense attorneys debate before citizen juries that deliver verdicts, is the system
used in the United States.

Guatemala has an inquisitorial or mixed system with active investigation under
the control of the judge and without juries, although some countries have
incorporated administrative oral stages.

The differences between the two legal systems are profound, and there is no
equality or similarity, as explained above.
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